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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1957 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8813) 


In re LEVIN & OSTROVSKY Under Authority by OLBRYCH’s DAIRY, 
Inc. AMA Docket No. 27-149. Decided December 5, 1963. 


Records—Bulk Tank Movement—Producers 


Handler’s records support claimed movement of milk from the farms where 
produced by bulk tank truck directly to the handler’s plant with the 
milk being purchased from another handler and not from producers and 
market administrator’s disallowance of such movement not in ac- 
cordance with law. 

Petitioners pro se Mr. John G. Liebert, for respondent. 

Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15):(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et séq.), instituted by a petition filed 
April 24, 1961, by Mac D. Levin and Sidney S. Ostrovsky, doing 
business as Levin & Ostrovsky, to recover monies alleged to have 
been unlawfully assessed and collected by the market administra- 
tor for Order No. 27, as amended, issued under the act and regu- 
lating the handling of milk in the New York-New Jersey milk 
marketing area,’ from Olbrych’s Dairy, Inc., Amsterdam, New 
York, a handler subject thereto. Petitioners complain in part of 
the reclassification of milk allegedly purchased by Olbrych’s 
Dairy, Inc., from Fairdale Farms, Inc., Bennington, Vermont, a 
nonpool plant handler, and delivered direct from the farms where 
produced to Olbrych’s pool plant at Amsterdam, New York. It is 
alleged in the petition that Levin & Ostrovsky has paid Olbrych’s 
Dairy, Inc., the monies unlawfully assessed and collected by the 


1 Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall call it 
Order No. 27 herein. 
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market administrator for the order and that such partnership was 
authorized by such handler to institute this proceeding. A written 
authorization from Olbrych’s Dairy, Inc., to Levin & Ostrovsky 
to take appropriate action was attached to the petition. 


On May 24, 1961, respondent filed a motion to dismiss the peti- 
tion because Mac D. Levin and Sidney S. Ostrovsky are not hand- 
lers under the order. This motion was denied August 3, 1961, on 
the basis that the petition was that of Olbrych’s Dairy, Inc., filed 
on its behalf by petitioners Levin and Ostrovsky (20 A.D. 809). 
Subsequently, Olbrych’s Dairy, Inc., filed an assignment of its 
claim to Levin & Ostrovsky and its consent to be a party herein. 
Respondent filed a second motion to dismiss which was denied 
November 21, 1961 (20 A.D. 1093). Respondent filed an answer 
December 6, 1961, upholding the change of status or reclassifica- 
tion of the milk in controversy and the charges resulting there- 
from. 


An oral hearing was held before Jack W. Bain, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, July 26 and 27, 1962, in New York, New York. At 
the hearing Mac D. Levin and Sidney S. Ostrovsky appeared for 
petitioners and respondent was represented by John G. Liebert, 
Office of the General Counsel, United States Department of Agri- 
culture. Four witnesses appeared on behalf of petitioners and three 
witnesses appeared on behalf of respondent. Twenty-two exhibits 
were introduced into evidence. After the hearing the parties filed 
briefs. On April 16, 1963, the hearing examiner filed a report 
recommending that the relief requested by petitioners be granted 
and respondent filed exceptions thereto. Oral argument was held 
before the Judicial Officer in New York, New York, October 9, 
1963. 


FINDINGS OF FACT 


1. Petitioner Olbrych’s Dairy, Inc., is a corporation organized 
and existing under the laws of the State of New York with its 
address and principal place of business at 4 Bell Street, Amster- 
dam, New York. This petitioner is a handler regulated under 
Order No. 27, as amended, issued under the act and regulating 
the handling of milk in the New York-New Jersey milk market- 
ing area. Olbrych’s Dairy, Inc., operates a pool plant under the 
order in Amsterdam, New York. 


2. Petitioners Mac D. Levin and Sidney S. Ostrovsky are 
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partners doing business as Levin & Ostrovsky whose address is 
280 Prospect Avenue, Hackensack, New Jersey. At all times ma- 
terial herein, these petitioners were engaged in various phases of 
the milk business in the New York-New Jersey milk marketing 
area. 


3. In its monthly reports to the market administrator for the 
order for the months of January, February, March and May 1958, 
petitioner, in effect, reported 44,906, 101,686, 42,439 and 16,229 
pounds of milk, respectively, as received at its pool plant at Am- 
sterdam, New York, direct from farms of dairy farmers who 
usually sent their milk to the nonpool plant of Fairdale Farms, 
Inc., Bennington, Vermont, and accounted for this milk as pro- 
ducer milk under the order. In its monthly report to tthe market 
administrator for the order for the month of June 1958 petitioner 
Olbrych’s Dairy, Inc., did not report as producer milk under the 
order 21,569 pounds of milk of dairy farmers who usually sent 
their milk to its plant. 


4. After the usual audit to verify Olbrych’s reports, the mar- 
ket administrator determined that the 205,240 pounds of milk 
reported as received by Olbrych direct from dairy farmers during 
January, February, March and May 1958, as set forth in Finding 
of Fact 3, were not so received but were purchased and received 
from the nonpool plant of Fairdale Farms, Inc. The market ad- 
ministrator further determined that the 21,569 pounds of milk 
referred to in Finding of Fact 3 were received by Olbrych at its 
pool plant from producers. As a result of these determinations 
additional charges were assessed against and paid by Olbrych’s 
Dairy, Inc., which charges petitioners contend total $3,203.43. In 
June and September 1959, petitioners Levin and Ostrovsky paid 
such sum to Olbrych’s Dairy, Inc., and such handler assigned its 
claim arising out of such assessment to the other two petitioners 
herein. 


5. The reports of Olbrych’s Dairy, Inc., to the market admin- 
istrator for the months of January, February, March and May 
1958, signed by Mac D. Levin do not list any receipts of milk by 
such handler from Fairdale Farms, Inc. For each of the days 
during these months on which the milk in dispute was received 
at Olbrych’s plant, such handler has as part of its records copies 
of documents entitled Producer’s Bulk Milk Receipt with the 
heading Fairdale Farms, Inc., Bennington, Vermont. There is in- 
serted in writing on each such receipt in the spaces provided 
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therefor on the form, the date, the name of the producer, the sam- 
ple number, temperature, stick reading in inches, the pounds of 
milk and the signature of the truck driver. Such receipts for May 
29, 1958, also list the time. The receipts for each of the days in- 
volved are collected together and Olbrych’s records also contain 
for each day the milk in controversy was received at Olbrych’s 
plant an adding machine tape totaling the pounds of milk re- 
flected on each receipt of that day. One receipt for each of the 
days involved contains the word “test” with a percentage figure 
and the initials of Olbrych’s employee or employees who perform- 
ed butterfat testing for such handler. The auditor employed by 
the market administrator’s office saw and officially stamped these 
receipts. 


6. The records of Olbrych’s Dairy, Inc., contain bills from 
Fairdale Farms, Inc., for the milk reported by Olbrych as re- 
ceived direct from producers during January, February, March 
and May 1958 as set forth in Finding of Fact 3, and its own 
computations as to the amount owing to Fairdale for such milk. 
These records indicate that Olbrych’s Dairy, Inc., paid Fairdale 
the order uniform price plus the butterfat and direct delivery 
differential for such milk and were stamped by the market ad- 
ministrator’s auditor. 


7. The records of Fairdale Farms, Inc., contain itemized 
monthly billings or invoices from Dunham’s Milk Transportation 
for the months of January, February and March 1958 listing 
charges thereon separately for the transportation “to Amsterdam 
and return to Fairdale” of some of the milk reflacted on the adding 
machine tapes mentioned in Finding of Fact 5. These records do 
not bear the market administrator’s stamp but copies thereof 
were sent to the market administrator April 18, 1959, after the 
audit when petitioner Ostrovsky, upon examination of the records 
at Fairdale, learned that they did not bear such stamp. 


8. On April 22, 1958, Olbrych’s Dairy, Inc., submitted its pro- 
ducer payroll for March 1958 to the market administrator, listing 
the quantity of milk received from each producer, which amount- 
ed in total to the figure reported in its monthly report as milk 
received from producers. The producer’s name and the amount of 
milk received from each producer are listed thereon except that a 
number instead of a name is given for each dairy farmer usually 
delivering milk to Fairdale Farms, Inc., in a group marked on the 
producer payroll form as Fairdale. In a group marked as Pros- 
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pect Farms on Olbrych’s March producer payroll there is listed a 
number, name and quantity of milk received from each producer. 
There is no showing of a final settlement by Olbrych with either 
the Prospect or Fairdale group of producers. The producer pay- 
roll for March 1958 is illustrative of such payroll for the months 
of January, February and May 1958. 


9. Upon failure of Olbrych’s Dairy, Inc., to report in June 
1958 ithe name of a producer from whom it received milk in May 
1958, the market administrator’s office sent to such handler, with- 
out a covering letter, a printed form upon which such office had 
typed this handler’s name and address, some numbers not here 
material, and the name ‘“‘Merry, Haslett” on the side of the form 
marked “Notice of Producer Additions.” The form is stamped as 
received back by the market administrator’s office August 18, 
1958, with a handwritten address for the producer, “*5/1/58” in 
the column for date of first delivery at petitioner Olbrych’s plant 
and the statement “*Not our producer. Rec’d milk only 1 day at 
this plant.” On the reverse side of the form are entries in ink 
indicating withdrawal of the producer May 2, 1958, for the reason 
“See reverse side.” The milk of this producer is not involved in 
this proceeding. 


10. Olbrych’s Dairy, Inc., did not report on the market ad- 
ministrator’s form for producer additions and withdrawals the 
dairy farmers who usually delivered milk to Fairdale Farms, Inc., 
and whose milk it received January, February, March and May 
1958. Nor did Olbrych report the withdrawal of dairy farmers 
who usually delivered milk to it and whose milk was delivered to 
Fairdale Farms, Inc., June 26, 1958. 


11. The report of Olbrych’s Dairy, Inc., for June 1958 to the 
market administrator, signed by S. Ostrovsky, shows the sale of 
cream but no milk to Fairdale Farms, Inc., during such month. 
The records of Fairdale Farms, Inc., stamped as seen by the 
auditor for the market administrator, show receipt of a total of 
21,569 pounds of milk in June 1958 from dairy farmers who 
usually shipped milk to Olbrych’s Dairy, Inc. The latter handler 
has records showing the sale of this volume of milk to Fairdale. 


12. During the period January through June 1958, section 
927.6 of the order defined “producer” to mean “any dairy farmer 
whose milk is delivered direct from farm to a pool point.” 
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CONCLUSIONS 


We are concerned herein, in part, with the reclassification or 
disallowance of status as producer milk by the market admini- 
strator of certain milk received by petitioner Olbrych’s Dairy, 
Inc., at its pool plant in Amsterdam, New York, during January, 
February, March and May 1958. There is no controversy as to 
whether such milk was there received. The issue presented is 
whether it was there received direct from dairy farms where pro- 
duced as contended by petitioners and reported by Olbrych in its 
monthly reports to the market administrator for the months in- 
volved.’ Respondent contends that the milk was received from the 
nonpool plant of Fairdale Farms, Inc., at Bennington, Vermont, 
and not directly from producers or that, at the least, Olbrych’s 
records do not support the claimed movement of ithe milk in issue. 
Cf. e.g., In re Cecil Duncan, d/b/a Sycaway Creamery, 19 A.D. 
1110 (1960) ; In re Hemry Gill, 19 A.D. 61 (1960) ; In re Newark 
Milk and Cream Co., 18 A.D. 211 (1959), aff'd, 287 F.2d 681 (3d 
Cir. 1961). 


The handler petitioner, Olbrych’s Dairy, Inc., submitted to the 
market administrator upon audit of its records and introduced 
into evidence in this proceeding forms entitled Producer’s Bulk 
Milk Receipt with the heading Fairdale Farms, Inc., Bennington, 
Vermont, listed thereon for each of the days when the milk in 
question was received at its plant. On each receipt there was in- 
serted in writing in the spaces provided therefor on the form, the 
date, the name of the producer, the sample number, temperature, 
the stick reading in inches, the pounds of milk and the signature 
of the truck driver. The bulk milk receipts for each of the days 
involved are stapled or collected together with an adding machine 
tape on top totaling the pounds of milk reflected on each receipt 
for that day. In addition, the top receipt contains the word “‘test”’ 
with a percentage figure and initials. The record indicates that 
the initials were those of Olbrych’s employee or employees who 
performed butterfat testing for such handler. 


Respondent contends that such forms “do not disclose any in- 
formation concerning destination of the shipments involved and 
the receipts on their face imply a destination of Fairdale Farms, 
Inc.” Respondent overlooks, however, the significance of the fact 


2The parties are in agreement that the milk in dispute was properly accounted for by 
Olbrych’s Dairy, Inc., if it moved as reported by Olbrych. Conversely, if it did not so move, 
the parties agree that the classification, allocation and pricing provisions of the order re- 
quired additional payments thereon. 
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that such receipts were contained in and are part of the records 
of Olbrych’s Dairy, Inc., and not Fairdale. In fact, it is upon the 
basis of these receipts that the market administrator considers 
the milk as having been received at Olbrych’s plant. If the trans- 
action between these two handlers represented the usual inter- 
plant movement of milk, it is not thought that producer bulk milk 
receipts would be found as records at the plant of the purchasing 
handler and also a handling charge, which is not present here, 
would be expected. Similarly, if the milk involved moved from 
the farms to Fairdale’s plant without going through such plant 
and then to tthe plant of Olbrych’s Dairy, Inc., we know of no 
reason why the producer receipt would be supplied the latter 
handler. The presence of such records at the purchasing handler’s 
plant and the information contained therein tends to indicate that 
the milk in issue moved directly by bulk tank pickup truck from 
the farms of the producers listed on such receipts to Olbrych’s 
plant at Amsterdam, New York. Petitioner’s witnesses so testified 
in explanation of the records in evidence (cf. In re Champlain 
Creameries, Inc., 19 A.D. 1127, 1141-42 (1960), and Fairdale’s 
billings to Olbrych for raw milk at the uniform price, plus, in 
part, the direct delivery differential, are consistent with and cor- 


roborative of such movement. 


In addition, the transportation bills for the months of January, 
February and March 1958 from Dunham’s Milk Transportation 
for the hauling of the milk involved tend to support petitioners’ 
contentions with respect to movement. While Fairdale Farms, 
Inc., is not listed on the bills as the debtor or invoicee it appears 
from a stamp contained thereon that this handler was billed and 
paid these invoices. The description of the transportation on the 
bills for the milk involved was “to Amsterdam and return to 
Fairdale” indicating arrival at the Olbrych plant before arrival 
at the Fairdale plant. Also, this is to be compared to another 
billing on the January bill for some milk not involved herein for 
“milk from F. Dale to Springfield, Mass.” 


Respondent’s objections to Olbrych’s reports in connection with 
the milk in controversy are, it appears, related more to what 
Olbrych’s Dairy, Inc., failed to report than to affirmative action 
on its part with respect ito reporting. However, these objections 
are based upon the failure of such handler to treat and report 
the transactions involved as the conventional purchase and receipt 
of milk by a handler from producers. But, Olbrych does not con- 
tend that it purchased the milk from producers. It is petitioners’ 
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contention that the milk was purchased from Fairdale Farms, 
Inc., with delivery thereof by bulk tank pickup trucks direct from 
the farms where produced to Olbrych’s plant. Its records were 
clearly consistent with such movement and the placing of this 
transaction in the mold of a purchase from producers would not 
reflect the realities of the dealings between the two handlers. 


At the time of the transactions involved herein, the pooling of 
milk under the order was based generally upon physical delivery 
of milk direct from the farm to a pool plant.’ The movement of 
milk was determinative of status and classification under the 
order with questions of possession, title and ownership playing 
no part therein. Cf. e.g., Shawangunk Cooperative Dairies, Ine. v. 
Jones, 153 F.2d 700 (2d Cir. 1946) ; Dairymen’s League Coopera- 
tive Ass’n, Inc. v. Brannan, 173 F.2d 57 (2d Cir. 1949); In re 
Clover Leaf Dairy Company, 16 A.D. 286 (1957), aff’d, N.D. Ind. 
1958; In re Champlain Creameries, Inc., 16 A.D. 179 (1957). The 
advent of bulk tanks on farms and the movement of milk by bulk 
tank pickup trucks and over-the-road tankers caused serious dif- 
ficulties with respect to the regulation of the handling of milk in 
the marketing area (see 25 F.R. 8610, 8611; 26 F.R. 3484; 26 
F.R. 8847). We are here presented, it seems, with a facet of 
such problem, that is, a purchase of milk from a nonpool plant 
handler with the movement thereof direct from farms by bulk 
tank pickup truck to the plant of a pool plant handler. 


The market administrator would require, in effect, that peti- 
tioner Olbrych report this milk as purchased from producers with 
reported payment by Olbrych for the milk to producers, listing 
of the producers on its producer payroll report in the same detail 
as the listing of producers whose milk it purchased and received 
and the inclusion of dairy farmers normally delivering milk to 
Fairdale on the market administrator’s form for the recording of 
producer additions and withdrawals. Petitioner Olbrych’s Dairy, 
Inc., did report on its producer payroll reports the producers in- 
volved by listing them by number instead of by name in a group 
marked thereon as Fairdale. The listing of the Fairdale producers 
on its producer payroll forms and the manner of their listing are 
further corroboration of Olbrych’s contentions as to its trans- 
actions with Fairdale Farms, Inc., and the movement of the 


*“Producer” is defined in 927.6 as a dairy farmer whose milk is delivered direct from 
farm to a pool plant and a handler operating a pool plant is required to report, classify, 
account for and pool “producer” milk received at his plant. 
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milk involved therein. In addition, while it is the receiving hand- 
ler’s obligation under the order to pay producers the uniform 
price subject to appropriate differentials for milk delivered, the 
order does not appear to prohibit such payment by someone other 
than the receiving handler. The record indicates that Olbrych’s 
Dairy, Inc., paid the price required by the order for this milk to 
Fairdale Farms, Inc., and there is no suggestion in the record 
that Fairdale did not then pay the producers. Also, the market 
administrator’s form for producer additions and withdrawals does 
not appear to be especially appropriate for the producers involved 
herein and Olbrych’s failure to list the Fairdale producers thereon 
and to complete the producer payroll reports in the detail de- 
manded is not of sufficient weight to discredit the records main- 
tained by it which support its contentions with respect to the 
movement of the milk involved herein. We are of the opinion that 
petitioners have established by a fair preponderance of the evi- 
dence that the milk in controversy moved as reported by peti- 
tioner Olbrych during January, February, March and May 1958 
and that, therefore, the market administrator’s reclassification 
thereof or change of status with respect thereto was not in ac- 
cordance with law. Cf. In re Champlain Creameries, Inc., 19 A.D. 
1127 (1960); In re Middletown Milk & Cream Co., Inc., 3 A.D. 
84 (1944) * 


We reach a similar conclusion with respect to petitioners’ 
claimed movement of milk June 26, 1958, from dairy farmers 
usually delivering milk to Olbrych direct to Fairdale’s plant at 
Bennington, Vermont. While the record herein does not contain 
documentary evidence with respect to such movement, oral testi- 
mony was adduced by petitioners as to the records of Olbrych 
and Fairdale in connection with such milk and the fact that audi- 
tors from the market administrator’s office examined such re- 
cords. The record of the oral hearing is not too clear as to the 
records maintained by these two handlers with respect to the 
June 26, 1958, shipment but it appears that Fairdale had, in ad- 
dition to other records, producer bulk milk receipts for this milk 
on forms of Olbrych’s Dairy, Inc., similar to those retained in the 


4As was stated in In re Champlain Creameries, Inc., supra, at p. 1143, “as long as the 
order’s impact starts with milk received at a pool plant, it may be that order changes should 
be made if it is considered desirable to hold a handler accountable for all milk picked up 
at the farm if the milk is sometimes delivered to the handler’s pool plant and sometimes 
not so delivered.’? The situation presented herein appears to have been remedied subse- 
quent to the period involved in this proceeding. See 26 F.R. 10155. 
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records of Olbrych for the milk in controversy received by it dur- 
ing January, February, March and May 1958. 


In view of the foregoing, the market administrator should make 
appropriate adjustments to reflect our conclusions and pay the 
sum resulting therefrom up to $3,203.43 to the assignees of peti- 
tioner Olbrych’s Dairy, Inc., Mac D. Levin and Sidney S. Ostrov- 
sky. We are unable, on the basis of the record to determine the 
exact sum of money that would be owing ito petitioners as tthe re- 
sult of such adjustments. All contentions of the parties presented 
for the record have been considered and whether or not spe- 
cifically mentioned herein, any suggestions, requests, etc., incon- 
sistent with this decision are denied. 


ORDER 


Accordingly, the relief requested in the petition is granted and 
the market administrator shall recompute the financial obligations 
of petitioner Olbrych’s Dairy, Inc., under tthe order for the 
months involved in accordance with the rulings made herein and 
shall pay any excess amount found to have thereby been assessed 
and collected from Olbrych’s Dairy, Inc., up to $3,203.43 to its 
assignees, petitioners Mac D. Levin and Sidney S. Ostrovsky. 


(No. 8814) 


In re FAIRMONT Foops COMPANY. AMA Dockets Nos. M 72-1 and 
M 76-2. Decided December 12, 1963. 


Dismissal—Stipulation 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petitions in the above-entitled matters were filed January 
25, 1963, under Section 8c(15) (A) of the Agricultural Adjust- 
ment Act (1933), as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seq.). Subsequently, the parties stipulated and 
agreed that these proceedings be dismissed with prejudice. 


In accordance therewith the petitions are hereby dismissed with 
prejudice. 
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(No. 8815) 


In re HUGH HEALY AND MARY HEALY, d/b/a FAIRVIEW FARMS. 
AMA Docket No. M 2-3. Decided December 19, 1963. 


Dismissal—Consent 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), respondent filed an applica- 
tion to dismiss the petition and petitioners consented thereto. 


In accordance therewith, the petition is hereby dismissed. 


(No. 8816) 


In re INTERNATIO (WOOL) INC., AND ALBERT T, ALADJEM. CEA 
Docket No. 109. Decided December 5, 1963. 


Consent Order—Denial of Trading Privileges 
Consent denial of trading privileges in proceeding dealing with trading in 
May 1962 wool futures on the Wool Associates of the New York 
Cotton Exchange, Inc. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. 
Mr. Marcien Jenckes, of Boston, Massachusetts, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act. (7 U.S.C. § 1 et seq.), instituted by a complaint and 
notice of hearing issued under § 6(b) of the Act (7 U.S.C. § 9) 
on November 9, 1962, by the Assistant Secretary of Agriculture. 
The complaint was amended on July 12, 1963. The complaint, as 
amended, charges that the respondents attempted and did in fact 
manipulate the prices of wool futures on the Wool Associates of 
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the New York Cotton Exchange, Inc., in violation of §§ 6(b) and 
9 of the Act (7 U.S.C. §§ 9 and 18). 


No hearing has been held with respect to this proceeding. On 
November 6, 1963, the respondents filed a stipulation under 
§ 0.4(b) of the rules of practice (17 CFR § 0.4(b)) in which 
they admit the facts hereinafter set forth, waive hearing on the 
charges, and consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent Internatio (Wool), Inc., hereinafter some- 
times referred to as the respondent corporation, is a Massachu- 
setts corporation, with offices and a place of business at 263 
Summer Street, Boston, Massachusetts. The respondent corpora- 
tion is now and was at all times material to ithe complaint en- 
gaged in the wool merchandising business. At all such times the 
respondent corporation enjoyed membership trading privileges on 
the Wool Associates of the New York Cotton Exchange, Inc., by 
virtue of the membership on the exchange of the respondent 
Albert T. Aladjem. 


2. The respondent Albert T. Aladjem, an individual, whose 
office address is the same as that of the respondent corporation, 
is now and was at all times material to the complaint President 
and Treasurer of the respondent corporation, and a member of 
the Wool Associates of the New York Cotton Exchange, Inc. 


3. The Wool Associates of the New York Cotton Exchange, 
Inc., hereinafter sometimes referred to as the exchange, is now 
and was at all times material to the complaint a board of trade 
duly designated as a contract market under the Commodity Ex- 
change Act. 


4, The transactions hereinafter described were carried out 
under the direction and supervision and by means of the acts of 
the respondent Albert T. Aladjem in his capacity as an officer of 
the respondent corporation. 


5. The futures transactions referred to in the complaint relate 
to the May 1962 wool future on the Wool Associates of the New 
York Cotton Exchange, Inc. A wool futures contract on the ex- 
change is a contract for the grease equivalent of 6,000 pounds 
(clean weight) of wool. The last day for trading in the May 1962 
wool future on the exchange was May 23, 1962, and that was also 
the last day on which notice could be given of intention to deliver 
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wool in satisfaction of positions in such future. In order to give 
notice of intention to deliver wool in satisfaction of such futures 
positions, the person making delivery was required to have the 
amount of wool referred to in the delivery notice, and such wool 
must have been inspected and certificated in accordance with the 
rules of the exchange and be located in a warehouse (in the Great- 
er Boston, Massachusetts area) approved by the exchange for 
delivery. 


6. The respondent corporation increased its net long position 
in the May 1962 wool future from 3 contracts on March 23, 1962, 
to 118 on May 2, 1962, which constituted 20.4 percent of the total 
open interest on that date. By the close of business on May 22, 
1962, the day prior to the last day for trading in the May 1962 
wool future on the exchange, the respondent corporation had re- 
duced its net long position in the May 1962 wool future but still 
held 77 contracts (including 11 contracts against which notices 
of delivery had been stopped and were outstanding), an amount 
representing 59.2 percent of tthe total long open interest of 130 
contracts in such future on the exchange. 


7. On May 22, 1962, as published on that day, the total stocks 
of wool certificated as of that time were sufficient to liquidate 203 
futures contracts by delivery. The respondent corporation owned 
or controlled an amount of this wool equivalent to 18614 con- 
tracts, leaving an amount of such wool not owned or controlled 
by the respondent corporation sufficient to liquidate 16 futures 
contracts by delivery. However, of this amount of certificated 
wool not owned or controlled by the respondent corporation, an 
amount sufficient to liquidate 11 contracts had been allocated to 
fulfill outstanding notices of delivery which had been received by 
the respondent corporation, giving the respondent corporation 
control of such wool and resulting in the respondent corporation’s 
ownership or control of certificated wool equivalent to 19714 con- 
tracts. Of the amount of the certificated wool equivalent to 18614 
contracts owned or controlled by the respondent corporation at 
the close of business on May 22, 1962, ownership or control of an 
amount equivalent to 130 contracts was acquired by the respond- 
ent corporation on or about April 9, 1962, by means of a spot 
transaction. 

8. On May 22, 1962, the price of the May 1962 wool future on 


the exchange ranged from 127.5 cents per pound to 128.9 cents 
per pound, and closed at 128.6 cents per pound. On May 23, 1962, 
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the last day for trading in the May 1962 wool future, the price 
of the future ranged from 129.8 cents per pound to 133.0 cents 
per pound, and closed at 133.0 cents per pound. 


9. On May 23, 1962, the respondent corporation sold 66 con- 
tracts on the exchange at prices ranging from 131.0 cents per 
pound to 133.0 cents per pound, including 8 contracts at the lat- 
ter price, with an average for all 66 contracts of 132.2 cents per 
pound. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of 
the complaint and prior to the hearing in any proceed- 
ing, the Secretary, in his discretion, may allow the re- 
spondent to consent to an order. In so consenting, the re- 
spondent must submit, for filing in the record, a stipula- 
tion or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record 
composed of the complaint and the stipulation or agree- 
ment consenting to the order the Secretary may eniter 
the order consented to by the respondent, which shall 
have the same force and effect as an order made afiter 
oral hearings. 


The facts admitted by the respondents and set forth in the find- 
ings of fact are sufficient to subject each of them to the jurisdic- 
tion of the Secretary of Agriculture under the provisions of the 
above section. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would be adequate, and that the prompt entry of 
such an order without further proceedings would constitute a 
satisfactory disposition of this case, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the stipulation and wai- 
ver be acepted and that the proposed order be issued, terminating 
this proceeding. It is so concluded. 
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ORDER 


Effective January 13, 1964, all contract markets are hereby 
directed to refuse all trading privileges to Internatio (Wool), 
Inc., and Albert T. Aladjem for a period of 20 days, such refusal 
to apply to all trading done and positions held by the said Inter- 
natio (Wool), Inc., and Albert T. Aladjem directly or indirectly. 


A copy of this decision and order shall be served upon each of 
the respondenitts and upon each contract market. 


(No. 8817) 


In re AMERICAN COMMISSION Co. et al. P&S Docket No. 2980. 
Decided December 2, 1963. 


Rates and Charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On November 21, 1963, a telegram was filed by the South St. 
Paul Live Stock Exchange and respondent Midwest Farmers, 
Inc., stating that “Agreement reached on new rates. Respondents 
withdraw tariff filed on July 29, 1963,” and recommending that 
this proceeding be dismissed. 


On November 26, 1963, complainant filed a reply stating that 
all of the market agencies operating at the St. Paul Union Stock- 
yards have agreed upon a new schedule of raites and charges; 
that the amendments to the current tariffs filed by the members 
of the Live Stock Exchange and Midwest Farmers, Inc., on July 
29, 1963, were withdrawn; that such respondents previously post- 
poned the effective date of the amendments pending final action 
in this proceeding; that all of the respondents, other than Mid- 
west Farmers, Inc., and Farmer’s Union Marketing Association, 
are members of the Live Stock Exchange; and that respondent 
Farmers Union Marketing Association previously withdrew the 
modifications of its tariff filed on July 29, 1963. Complainant fur- 
ther stated that the rates and charges agreed upon by all of the 
market agencies are somewhat higher than those now in effect but 
lower than those set forth in the tariffs as modified by the amend- 
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ments filed by the respondents on July 29, 1963; that on the basis 
of an analysis of the available information, complainant does not 
believe that the new rates and charges agreed upon by the mar- 
ket agencies are unreasonable; and that notice of ithe tariffs as 
modified by the amendments filed on July 29, 1963 and of the 
“Complaint, Order of Suspension, and Notice of Hearing” was 
published in the Federal Register and, although interested per- 
sons were afforded an opportunity to indicate a desire to be heard 
in the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. In view of the circumstances, complainant 
recommended that the motion to dismiss be granted and that this 
proceeding be dismissed without prejudice. 


Accordingly, this proceeding is hereby dismissed without pre- 
judice. 


(No. 8818) 


In re ELDON WIEMKEN. P&S Docket No. 2958. Decided December 
4, 1963. 


Bonding Provisions—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the business of 
a dealer without filing and maintaining a reasonable bond or its equiva- 
lent as required by the act and the regulations thereunder. 


Mr. Garrett N. Wyss, for complainant. Mr. William R. Gunner, of Dixon, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on June 28, 1963, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
act and the regulations promulgated thereunder (9 CFR 201.1 et 
seq), hereinafter referred to as the regulations. 


Respondent filed an amended answer on November 18, 1963, in 


sis 
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which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents to 
the issuance of a specified order, with findings and conclusions 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Route #1, 
Dixon, Illinois, is now, and was at all times material herein, reg- 
istered with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce for his own account. 


2. The Walnut Auction Sales stockyard, Walnut, Illinois, the 
Douglas County Livestock Auction stockyard, Ava, Missouri, and 
the Licking Auction Sales Co. stockyard, Licking, Missouri, here- 
inafter called the stockyards, are now and were at all times 
material herein, posted stockyards subject to the provisions of 
the act. 


3. Respondent’s surety bond was terminated on July 15, 1962. 
Respondent, on or about July 9, 1962, was notified in writing of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate after July 15, 
1962, as a registrant under the provisions of the act. On or about 
August 29, 1962, and again on or about December 5, 1962, re- 
spondent was further notified in writing that if he continued to 
operate as a livestock dealer in commerce he would have to fur- 
nish the required bond. Notwithstanding such notices, respondent 
continued to engage in the business of a dealer, buying and sell- 
ing livestock at the stockyards, for his own account, without filing 
and maintaining a reasonable bond or its equivalent as required 


by tthe act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213 (a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). Inasmuch as respondent has consent- 
ed to the issuance of the order set forth below and complainant 
has recommended that such order be issued, the order will be 


issued. 
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ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer within the meaning of the act without filing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations thereunder. 


This order shall become effective on the sixth day afiter service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8819) 


In re BILLY WATERS. P&S Docket No. 2984. Decided December 5, 
1963. 


Failure to Pay—Bonding Provisions— 
Suspension of Registration—Consent Order 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased and issuing checks in payment of such livestock without 
sufficient funds to pay such checks, and is suspended as a registrant 
under the act for a period of 30 days and thereafter until he posts the 
required bond. 


Mr. Jerome S. Ducrest, for complainant. Richards, Yost & Schafersman, of 
Fremont, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Sacretary of Agriculture as a dealer to buy and sell 
livestock at the Ord Livestock Market, Ord, Nebraska and the 
Albion Sales Pavilion, Albion, Nebraska, both posted stockyards 
subject to the provisions of the act. The complaint charges that 
respondent violated certain provisions of the act and the regula- 
tions issued thereunder. 


The respondent filed an amended answer in which respondent 
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admitted all the allegations of the complaint; waived oral hearing 
and the report of the hearing examiner; and agreed to findings 
of fact and conclusions in conformity with the complaint. Re- 
spondent consented to the issuance of the order set forth below. 
Complainant has recommended that such order be entered, 


FINDINGS OF FACT 


1. The Ord Livestock Market, Ord, Nebraska, and the Albion 
Sale Pavilim, Albion, Nebraska, hereinafter referred to as the 
stockyards, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the act. 


2. Respondent, whose address is North Bend, Nebraska, is 
now, and was at all times hereinafter referred to, registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
for his »wn account at the stockyards. 


8. Respondent, in commerce, during the period from March 9 
through June 20, 1963, regularly and consistently engaged in 
dealer operations by buying and selling livestock for his own ac- 
count, notwithstanding that his bond to secure the performance 
of his »bligations arising out of said dealer operations was ter- 
minated on March 8, 1963, and that he failed to provide and 
maintain a new and reasonable bond or its equivalent, as required 
by the act and the regulations. 


4. (a) Respondent, at the Ord Livestock Market, on or about 
February 2, 1963, purchased livestock for a total purchase price 
of $2,127.01 and, in connection with said purchase, gave the Ord 
Livestock Market a check in payment for such livestock in said 
amount of $2,127.01, check No. 804, dated February 9, 1963, 
drawn on respondent’s account in the Platte Valley Bank, North 
Bend, Nebraska, but said check was returned unpaid because of 
insufficient funds in respondent’s account. 


(b) Respondent, at the Ord Livestock Market, on February 9, 
1963, purchased livestock for a total purchase price of $2,710.58 
and, in connection with said purchase, gave the Ord Livestock 
Market a check in payment for such livestock in said amount of 
$2,710.58, check No. 805, dated February 9, 1963, drawn on re- 
spondent’s account in the Platte Valley Bank, North Bend, Ne- 
braska, but said check was returned unpaid because of insuffi- 
cient funds in respondent’s account. 


(c) Respondent, subsequent to the purchases of livestock on 
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February 2 and February 9, 1963, described in subparagraphs 
(a) and (b) above, on several occasions during the months of 
March, April, May and June 1963, paid the Ord Livestock Mar- 
ket various sums of money totaling $587.22 on account, but, as of 
the date of the issuance of the complaint, he had failed to pay 
the balance of $4,250.87 which he owes the Ord Livestock Market 
for said purchases of livestock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact it is 
concluded that the respondent has wilfully violated section 312 
(a) of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29 and 201.30). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 


ORDER 


1. Respondent shall cease and desist from issuing checks to 
cover the purchase price of livestock purchased in commerce 
when he does not have adequate funds in the bank to cover such 
checks. 


2. Respondent shall cease and desist from failing to pay for 
livestock purchased at stockyards posted under the act. 


3. Respondent shall cease and desist from operating as a 
dealer in commerce without filing and maintaining sufficient bond 
as required by the act and the regulations issued thereunder. 


4. Respondent’s registration is suspended for a period of 30 
days and thereafter until such time as he posts sufficient bond to 
cover his dealer operations under the act. At the request of re- 
spondent, when he demonstrates that he has posted sufficient and 
adequate bond, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30-day period. 


This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 
upon the parties. 


- @ 
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(No. 8820) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided December 6, 1963. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including December 19, 1965. 


Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on November 24, 1961 
(20 A.D. 1117), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 19, 
1963, unless changed by further order before the latter date. By 
a petition filed on November 27, 1963, the respondents requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including December 19, 1965, unless modified be- 
fore the latter date. 


Prior to the issuance of the order of November 24, 1961, au- 
thorizing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of November 24, 1961, is continued in effect during the life 
of this order. 
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The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on December 20, 1963. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 20, 1963, and 
remain in effect to and including December 19, 1965, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8821) 


ORLAND LIVESTOCK COMMISSION YARD v. MANUEL PEICHOTO AND 
RICHARD L. BENEVEDES, d/b/a WINSLOW CATTLE COMPANY. 
P&S Docket No. 2930. Decided December 9, 1963. 


Failure to Pay For Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act.. The proceeding was instituted by a com- 
plaint filed on May 26, 1962, in which complainant seeks an 
award of reparation in the amount of $3,267.50 alleged to be the 
purchase price of 16 head of cattle sold by complainant to re- 
spondents on or about April 6, 1962, and April 7, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
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the rules of practice (9 CFR 202.40), were served upon respond- 
ents on February 23, 1963. A copy of the investigative report 
was served upon complainant on March 13, 1963. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39 - 202.58). Respondents were also informed that 
failure to file an answer constitutes an admission of the facts al- 
leged in the complaint (9 CFR 202.41(c)). Notwithstanding such 
notice of the applicable provisions of the rules of practice, re- 
spondents have not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Orland Livestock Commission Yard, Orland, 
California, is now and was at all times material herein, registered 
with the Secretary of Agriculture as a dealer buying and selling 
livestock in commerce for its own account and as a market agency 
buying and selling livestock in commerce on a commission basis. 
The Orland Livestock Commission Yard, hereinafter called the 
stockyard, is now and was at all times material herein, a posted 
stockyard subject to the provisions of the Act. 


2. Respondents, Manuel Peichoto and Richard L. Benevedes, 
partners doing business as Winslow Cattle Company, 3807 
Mooney Boulevard, Tulare, California, were at all times material 
herein engaged as a dealer within the meaning of tha Act, buy- 
ing and selling livestock in commerce for their own account. 


3. On April 6, 1962, respondents purchased two head of cattle 
from complainant during the regular auction sale held at the 
stockyard on that day. On April 7, 1962, respondents purchased 
14 head of cattle from complainant. Two of such 14 head were 
purchased during a dairy dispersal sale held at the stockyard on 
that day. Prior to the beginning of said sale, respondents pur- 
chased one head consigned to complainant for sale earlier that 
day and 11 head from complainant’s company support purchases. 
Following the purchase of the cattle, respondents presented com- 
plainant with three checks to cover the total purchase price of 
$3,267.50, drawn upon the account of the Winslow Cattle Com- 
pany at the Crocker-Anglo National Bank, Tulare, California. 
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These three checks were returned by the bank marked “refer to 
maker.’”’ No part of the purchase price has been paid. 


4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
purchase price of the 16 head of cattle purchased in commerce is 
an unjust and unreasonable practice in violation of section 307 
of the Act (7 U.S.C. 208). Dalhart Livestock Auction v. Carthel, 
21 A.D. 321 (1962); Pardee v. Boren, 21 A.D. 439 (1962). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the purchase price. Of course, 
payment to complainant of a total of $3,267.50, with interest, 
will discharge its claim. 


ORDER 


Respondents Manuel Peichoto and Richard L. Benevedes, part- 
ners, d/b/a Winslow Cattle Company, shall jointly and severally 
pay complainant, within 30 days from the daite hereof, the sum 
of $3,267.50, with interest thereon at the tthe rate of 5% per an- 
num from May 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8822) 


In re FRED W. DAMROW. P&S Docket No. 3008. Decided December 
12, 1963. 


Failure to Pay—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from (1) failing to pay the full 
purchase price of livestock purchased and (2) issuing checks in pay- 
ment thereof without having sufficient funds to pay such checks, and is 
suspended as a registrant under the act for a period of 15 days. 


Mr. Ronall D. Cipolla, for complainant. Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 21, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with tthe Secretary of Agriculture as a dealer under the act. The 
complaint charges the respondent with failing to pay the fuil 
purchase price of livestock purchased at the Wray Livestock 
Commission Company stockyards and issuing “insufficient funds” 
checks in purported payment of such livestock. 


On November 18, 1963, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Box 245, Hax- 
tun, Colorado, is now, and was at all time material herein, a 
dealer, within the meaning of the act, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account. 


2. The Wray Livestock Commission Company stockyards, 
Wray, Colorado, hereinafter referred to as tthe stockyards, are 
now, and were at all times material herein, posted stockyards 
subject to the provisions of the act. 


8. Respondent, on or about August 2, 1963, purchased 28 head 
of livestock for his own account, in commerce, from the Wray 
Livestock Commission Company at the stockyards, and failed to 
pay the full purchase price of such livestock. 


4. Respondent, on or about August 2 and August 16, 1963, 
in connection with the transactions set forth in paragraph 3 
herein, issued checks in purported payment of the livestock pur- 
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chased, in the amounts of $3,431.61 and $3,433.08, to the order of 
said Wray Livestock Commission Company, which checks were 
returned by the bank upon which they were drawn because of in- 
sufficient funds in respondent’s account. 


CONCLUSIONS 


The facts as set forth in Findings of Fact 3 and 4 constitute 
violations of section 312(a) of the act (7 U.S.C. 213 (a)). Inas- 
much as respondent has consented to the issuance of tthe order 
set forth below and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay the 
full purchase price of livestock purchased in commerce; (2) is- 
suing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds on desposit to 
pay such checks. 


Respondent is suspended as a registrant under tthe act for a 
period of 15 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 8823) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided December 19, 1963. 


Supplemental Order—Effective Date of Suspensions Extended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et sdqg.), an order was issued June 27, 
1963, in part, suspending respondents Sol Felsen, Al Cooper and 
Morey M. Miller as registrants under the act for a period of 30 
days effective July 29, 1963. Petitions for reconsideration were 
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filed by complainant and the respondents and on July 12, 1963, 
the order of June 27, 1963, was stayed pending the issuance of a 
further order in this proceeding. On November 18, 1963, an order 
upon reconsideration was issued, in part, suspending respondents 
Sol Felsen, Al Cooper and Morey M. Miller and Farmers Live- 
stock Commission Company, Inc., as registrants under the act 
for a period of 30 days effective January 1, 1964. On December 
6, 1963, these registrants requested an extension of the effective 
date to April 1, 1964, of the order of November 18, 1963, to pro- 
pare an appeal of this proceeding ‘to the Circuit Court of Appeals. 
Complainant objected to such request but stated that no objection 
would be raised to a stay of the November 18, 1963 order once 
an appeal to Court had been filed. 


We find no merit to the extension of time requested. However, 
these respondents have until January 17, 1964, to perfect such 
appeal. (See 5 U.S.C. 1034.) Therefore, the suspension of re- 
spondents Sol Felsen, Al Cooper and Morey M. Miller and Farm- 
ers Livestock Commission Company, Inc., as registrants under 
the act for a period of 30 days contained in the order of Novem- 
be 18, 1963, is hereby extended to and shall be effective January 
18, 1964. Upon notification of the filing of an appeal in the Cir- 
cuit Court of Appeals by these registrants, an order will be issued 
staying their suspensions as registrants under the act pending 
the outcome of the appeal. 


(No. 8824) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket No. 
442. Decided December 19, 1963. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including November 30, 1964. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
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Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 21, 1962 (21 
A.D. 1338), continuing in effect to and including November 30, 
1964, an order issued on November 17, 1960 (19 A.D. 1246), as 
modified by orders issued on May 18, 1961 (20 A.D. 471), Sep- 
tember 6, 1961 (20 A.D. 921), May 31, 1962 (21 A.D. 474), and 
July 16, 1962 (21 A.D. 771), authorizing assessment of the cur- 
rent temporary schedule of rates and charges. 


By a petition filed on November 5, 1963, the respondent re- 
quested authority to modify, as soon as possible, the current tem- 
porary schedule of rates and charges in certain respects. Notice 
of the petition and its contents was published in the Federal 
Register on November 23, 1963 (28 F.R. 12591), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order ‘to be issued remain in 
effect to and including November 30, 1964, unless modified or ex- 
tended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 5, 1963, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1964, unless modified or extended by further order before 


the latter date. 
Copies hereof shall be served upon the parties. 
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(No. 8825) 


In re THOMAS J. LYNCH AND JOHN E. BEILFUS, d/b/a MIDWEST 
SHEEP Co. P&S Docket No. 2489. 


In re THOMAS J. LYNCH AND JOHN E. BEILFUS, d/b/a MIDWEST 
SHEEP Co., and d/b/a WEST END SHEEP Co.; NEW MEXICO 
LIVESTOCK, INC.; and DALLAS WHITE. P&S Docket No. 2673. 
Decided December 24, 1963. 


Deceptive Practices—Bonding Provisions—Cease and Desist— 
Insolvency—Suspension of Registration—Consent 
and Default Orders 


Cease and desist orders are issued for practices of (1) entering into ar- 
rangements for purpose of financing trading operations by deceptive 
means, (2) causing false entries to be made in records subject to the 
provisions of the act, (8) drawing drafts for the sale of livestock when 
in fact no sales have been made, and (4) operating as a market agency 
or dealer without furnishing the requried bond. 


Suspension of registration is ordered against two respondents for a period 
of 6 months and thereafter until they are no longer insolvent. Suspen- 
sion of registration is ordered against one respondent for a period of 3 
months but is held in abeyance. 

Mr. George A. Robertson, for complainant. Mr. Louis R. Gentili, of Chicago, 
Illinois for respondents Thomas J. Lynch and John E. Beilfus. Mr. 


Blaine V. Glasmann, of Ogden, Utah, for respondent Dallas White. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are disciplinary proceedings under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). Respondents Lynch and Beilfus filed a motion re- 
questing that the captioned dockets be consolidated and handled 
as one proceeding. The other respondents did not file objections 
to the motion and complainant recommended that the motion be 
granted. Accordingly, the motion is granted and the captioned 
dockets are consolidated and will be treated as one proceeding. 


It is charged with respect to respondents Lynch and Beilfus, 
d/b/a Midwest Sheep Co., that their liabilities exceed their cur- 
rent assets and it is also charged that respondents Lynch and 
Beilfus and the other respondents violated various provisions of the 
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Act. Respondents Lynch and Beilfus and respondent Dallas White 
filed amended answers in which they admit the jurisdictional al- 
legations, waive oral hearing and the report of the Hearing Ex- 
aminer, and consent to the issuance of specified orders, with find- 
ings of fact and conclusions. Complainant has recommended that 
the orders consented to by respondents Lynch and Beilfus and 
respondent Dallas White be issued. Respondent New Mexico Live- 
stock, Inc., did not file an answer to the Complaint and a Hearing 
Examiner’s Report was issued pursuant to the rules of practice 
(9 CFR 202.9(c)) recommending that respondent New Mexico 
Livestock, Inc., be found to have violated the Act as charged and 
be ordered to cease and desist from such violations. No excep- 
tions to the Hearing Examiner’s Report were filed. 


FINDINGS OF FACT 


1. Respondents Thomas J. Lynch and John E. Beilfus, part- 
ners, hereinafter referred to as respondents Lynch and Beilfus, 
trading and doing business as Midwest Sheep Co., are registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock for their own account and as a market agency to buy 
livestock on a commission basis, in commerce, and at all times 
mentioned herein were so registered. Respondents Lynch and 
Beilfus, partners, trading and doing business as West End Sheep 
Company, operated as a dealer, as that term is defined in the Act, 
at all times mentioned herein. 


Respondent New Mexico Livestock, Inc., Artesia, New Mexico, 
a corporation, hereinafter referred to as New Mexico, operated 
as a market agency and as a dealer, as those terms are defined in 
the Act, at all times mentioned herein. Respondent John E. Beil- 
fus was at all times material herein president of respondent New 
Mexico Livestock, Inc. 


At the times of the transactions referred to herein, respondent 
Dallas White, an individual doing business as Dallas White Live- 
stock Company, was registered with the Secretary of Agriculture 
as a dealer buying and selling livestock for his own account in 
commerce. Respondent Dallas White presently is registered with 
the Secretary of Agriculture as a dealer to purchase livestock 
for slaughter only. 


2. Respondents New Mexico and Dallas White, and Lynch and 
Beilfus, pursuant to an arrangement, agreement, or understand- 
ing engaged in the practice of purportedly buying or selling live- 
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stock, when in fact no livestock were bought or sold, in order to 
transfer funds by means of checks or drafts, which indicated 
that such checks or drafts were issued or drawn in connection 
with the purported purchascs or sales, for the purpose or with 
the effect of financing the livestock trading operations, in com- 
merce, of respondents Lynch and Beilfus by providing a so-called 
“float” in the books and records of C. E. Nixon and Company, a 
market agency furnishing clearing services for respondents Lynch 
and Beilfus, in that: 


(a) Respondent New Mexico, on or about February 10, 1960, 
remitted a check to C. E. Nixon and Company in the amount of 
$71,885.19, purportedly for the purchase of 3,422 lambs weighing 
359,310 pounds from respondents Lynch and Beilfus, doing busi- 
ness as Midwest Sheep Co. On or about February 10 and 11, 
1960, respondent New Mexico drew 5 drafts totalling $71,549.14 
on respondent Dallas White, purportedly for the sale of said 
3,422 lambs to him. Dallas White honored said drafits, and, in 
turn, on or about February 12, 16, and 23, 1960, drew 6 drafts 
totalling $71,888.44 on C. E. Nixon and Company against the ac- 
count of respondents Lynch and Beilfus, doing business as Mid- 
west Sheep Co., purportedly for the sale of said 3,422 lambs to 
respondents Lynch and Beilfus. 


(b) Respondent New Mexico, on or about February 16, 1960, 
remitted 3 checks to C. E. Nixon and Company in the amounts 
of $19,366.20, $17,829.00, and $8,920.16, purportedly for the pur- 
chase of 2,158 lambs weighing 222,400 pounds from respondents 
Lynch and Beilfus, doing business as West End Sheep Company. 
On or about February 16, 1960, respondent New Mexico drew 8 
drafts on respondent Dallas White, purportedly for the sale of 
said 2,158 lambs to him, in an amount equal to the 3 checks re- 
mitted to C. E. Nixon and Company plus a mark-up of $168.05. 
Respondent Dallas White honored said 8 drafts, and, in turn, on 
or about February 29, 1960, drew 8 drafts on C. E. Nixon and 
Company against the account of respondents Lynch and Beilfus, 
doing business as West End Sheep Company, equal to the amount 
of the 8 drafts drawn by respondent New Mexico, plus an ad- 
ditional mark-up of $222.13 purportedly for tha sale of said 
2,158 lambs to respondents Lynch and Beilfus. 


(c) Respondent New Mexico, on or about February 18, 1960, 
remitted a check to C. E. Nixon and Company in the amount of 
$14,081.45, purportedly for the purchase of 701 lambs weighing 
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68,690 pounds from respondents Lynch and Beilfus, doing busi- 
ness as West End Sheep Company. On or about February 27, 
1960, respondent New Mexico drew a draft on respondent Dallas 
White, purportedly for the sale of said 701 lambs to him, in an 
amount equal to the check remitted to C. E. Nixon and Company 
plus $68.69, a mark-up of ten cents per hundredweight based 
upon ‘the stated weight of the lambs. Respondent Dallas White 
honored said draft, and, in turn, on or about February 27, 1960, 
drew 2 drafts on C. E. Nixon and Company against the account 
of respondents Lynch and Beilfus, doing business as West End 
Sheep Company, equal to the amount of the draft drawn by re- 
spondent New Mexico plus $68.69, an additional mark-up of ten 
cents per hundredweight based upon the stated weight of the 
lambs, purportedly for the sale of said 701 lambs to respondents 
Lynch and Beilfus. 


(d) Respondent New Mexico, on or about March 1, 1960, re- 
mitted a check to C. E. Nixon and Company in the amount of 
$19,857.60, purportedly for the purchase of 877 lambs weighing 
92,080 pounds from respondents Lynch and Beilfus, doing busi- 
ness as West End Sheep Company. On or about March 9, 1960, 
respondent New Mexico drew a draft on respondent Dallas White, 
purportedly for the sale of said 877 lambs to him, in an amount 
equal ito the check remitted to C. E. Nixon and Company plus a 
mark-up of $31.68. Respondent Dallas White honored said draft, 
and, in turn, on or about March 14, 1960, drew a draft on C. E. 
Nixon and Company against the account of respondents Lynch 
and Beilfus, doing business as West End Sheep Company, equal 
to the amount of the draft drawn by respondent New Mexico, 
plus an additional mark-up of $91.92, purportedly for the sale of 
said 877 lambs to respondents Lynch and Beilfus. 


(e) Respondent New Mexico, on or about March 1, 1960, re- 
mitted a check to C. E. Nixon and Company in the amount of 
$18,956.06, purportedly for the purchase of 870 lambs weighing 
93,600 pounds from respondents Lynch and Beilfus, doing busi- 
ness aS Midwest Sheep Co. On or about March 1, 1960, respond- 
ent New Mexico drew a draft on respondent Dallas White, pur- 
portedly for the sale of said 870 lambs to him, in an amount 
equal to the check remitted to C. E. Nixon and Company, plus a 
mark-up of $91.54. Respondent Dallas White honored said draft, 
and, in turn, on or about March 4, 1960, drew a draft on C. E. 
Nixon and Company against the account of respondents Lynch 
and Beilfus, doing business as West End Sheep Company, equal 
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to the amount of the draft drawn by respondent New Mexico 
plus $93.60, an additional mark-up of ten cents per hundred- 
weight based upon the stated weight of the sheep, purportedly 
for the sale of said 870 lambs to respondents Lynch and Beilfus. 


(f) Respondent New Mexico, on or about March 17, 1960, re- 
mitted a check to C. E. Nixon and Company in the amout of 
$10,078.20, purportedly for the purchase of 468 lambs weighing 
45,810 pounds from respondents Lynch and Beilfus, doing busi- 
ness as West End Sheep Company. On or about March 25, 1960, 
respondent New Mexico drew a draft on respondent Dallas 
White, purportedly for the sale of said 468 lambs to him, in an 
amount equal to the check remitted to C. E. Nixon and Company 
plus $45.81, a mark-up of ten cents per hundredweight based 
upon the stated weight of the lambs. Respondent Dallas White 
honored said draft, and, in turn, on or about March 25, 1960, 
drew a draft on C. E. Nixon and Company against the account 
of respondents Lynch and Beilfus, doing business as West End 
Sheep Company, equal to the amount of the draft drawn by re- 
spondent New Mexico, plus $45.81, an additional mark-up of ten 
cents per hundredweight based upon the stated weight of the 
lambs, purportedly for the sale of said 468 lambs to respondents 
Lynch and Beilfus. 


(g) Respondent New Mexico, on or about March 17, 1960, re- 
mitted a check to C. E. Nixon and Company in the amount of 
$21,713.50, purportedly for the purchase of 1,264 lambs weighing 
128,900 pounds from respondents Lynch and Beilfus, doing busi- 
ness as West End Sheep Company. On or about March 24, 1960, 
respondent New Mexico drew a draft on respondent Dallas White, 
purportedly for the sale of said 1,264 lambs to him, in an amount 
equal to the check remitted to C. E. Nixon and Company plus 
$128.90, a mark-up of ten cents per hundredweight based upon 
the stated weight of the lambs. Respondent Dallas White honored 
said draft, and, in turn, on or about March 24, 1960, drew a 
draft on C. E. Nixon and Company against the account of re- 
spondents Lynch and Beilfus, doing business as West End Sheep 
Company, equal to the amount of the draft drawn by respondent 
New Mexico plus $128.90, an additional mark-up of ten cents per 
hundredweight based upon the stated weight of the lambs, pur- 
portedly for the sale of said 1,264 lambs to respondents Lynch 
and Beilfus. 


3. (a) In connection with the transactions set forth in Find- 
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ing of Fact 2 hereof, respondent New Mexico made false and in- 
correct entries in its books, accounts, and records and caused 
false and incorrect entries to be made in the books, accounts, and 
records of respondents Lynch and Beilfus, of C. E. Nixon and 
Company, clearor of respondents Lynch and Beilfus, and of re- 
spondent Dallas Whilte, inasmuch as no sheep were involved in 
the transactions. 


(b) In connection with the transactions set forth in Finding 
of Fact 2 hereof, respondent Dallas White made false and incor- 
rest entries in his books, accounts, and records and caused false 
and incorrect entries to be made in the books, accounts, and re- 
cords of respondents New Mexico and Lynch and Beilfus and of 
C. E. Nixon and Company, clearor for respondents Lynch and 
Beilfus, inasmuch as no sheep were involved in the transactions. 


(c) In connection with the transactions set forth in Finding 
of Fact 2 hereof, respondents Lynch and Beilfus caused false and 
incorrect entries to be made in their books, accounts, and records, 
and in the books, accounts, and records of respondent Dallas 
White, respondent New Mexico, and of C. E. Nixon and Com- 
pany, clearor for respondents Lynch and Beilfus, inasmuch as no 
sheep were involved in the transactions. 


4. Respondent New Mexico, on or about November 8, 1959, 
initiated a series of transactions in order to finance its opera- 
tions at Artesia, New Mexico. In the course of these transactions, 
respondent New Mexico on or about December 12, 1959, drew a 
draft on Chicago Producers Commission Association, Chicago, 
Illinois, in the amount of $20,480.68 and received the proceeds 
therefrom, purportedly for the sale of 1,385 sheep weighing 
126,035 pounds to said Chicago Producers Commission Associa- 
tion, when in fact respondent New Mexico had not sold any sheep 
to Chicago Producers Commission Association. On or about De- 
cember 21, 1959, C. E. Nixon and Company paid Chicago Pro- 
ducers Commission Association $20,480.68, purportedly for the 
purchase of said 1,385 sheep by respondents Lynch and Beilfus, 
doing business as West End Sheep Company, from Chicago Pro- 
ducers Commission Association and respondent New Mexico. 


5. In connection. with the ‘transactions set forth in Finding of 
Fact 4 hereof, respondent New Mexico made false and incorrect 
entries in its books, accounts, and records and caused false and 
incorrect entries to be made in the books, accounts, and records 
of Chicago Producers Commission Association and C. E. Nixon 








THOMAS J. LYNCH et al. 1349 
Cite as 22 A.D. 1343 


and Company and of respondents Lynch and Beilfus, inasmuch 
as no sheep were involved in the transactions. 


6. Respondent Dallas White, on or about March 3, 1960, drew 
a draft on C. E. Nixon and Company in the amount of $9,067.78 
and received the proceeds therefrom, purportedly for the sale of 
431 sheep weighing 45,255 pounds to respondents Lynch and 
Beilfus, doing business as West End Sheep Company, when in 
fact respondent Dallas White had not sold any sheep to respond- 
ents Lynch and Beilfus. 


7. In connection with the transaction set forth in Finding of 
Fact 6 hereof, respondent Dallas White made false and incorrect 
entries in his books, accounts, and records and caused false and 
incorrect entries to be made in the books, accounts, and records 
of respondents Lynch and Beilfus and C. E. Nixon and Company, 
inasmuch as no sheep were involved in the transaction. 


8. Respondent New Mexico, during the period September 
1959 through March 1960, knowingly engaged in market agency 
and dealer operations in commerce without furnishing reasonable 
bonds, or the equivalents thereof, to secure the performance of 
its obligations incurred in the course of such market agency and 
dealer operations, as required by the Act and the regulations. 


9. The current liabilities of respondents Lynch and Beilfus, 
d/b/a Midwest Sheep Co., presently exceed their current assets, 
and at all times since on or about June 10, 1960, respondents’ 
current liabilities have exceeded their current assets. As of June 
10, 1960, their current liabilities exceeded their current assets by 
approximately $173,094.00. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 
9, it is concluded that respondents Lynch and Beilfus, d/b/a Mid- 
west Sheep Co., are insolvent within the meaning of the Act (7 
U.S.C. 204) and that said respondents have wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213 (a) and 221), and 
section 10 of the Federal Trade Commission Act (15 U.S.C. 50), 
which section is incorporated in and made a part of the Act by 
virtue of the provisions of section 402 of the Act (7 U.S.C. 222). 


By reason of the facts set forth in Findings of Fact 2, 3, 4, 5, 
and 8, it is concluded that respondent New Mexico has wilfully 
violated sections 312 (a) and 401 of the Act (7 U.S.C. 213 (a) 
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and 221), section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part of 
the Act by virtue of the provisions of section 402 of the Act (7 
U.S.C. 222), and sections 201.10 and 201.29 of the regulations 
(9 CFR 201.10 and 201.29). 


By reason of the facts set forth in Findings of Fact 2, 3, 6, 
and 7, it is concluded that respondent Dallas White has wilfully 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a) 
and 221), and section 10 of the Federal Trade Commission Act 
(15 U.S.C. 50), which section is incorporated in and made a part 
of the Act by virtue of the provisions of section 402 of the Act 
(7 U.S.C. 222). 


It is concluded that the orders consented to by respondents 
Lynch and Beilfus and respondent Dallas White and the order 
recommended by the Hearing Examiner with respect to respond- 
ent New Mexico should be issued. 


ORDERS 
I 


Respondents Lynch and Beilfus shall cease and desist from: (1) 
entering into any arrangement, agreement, or understanding with 
any other person or persons for the purpose or with the effect of 
financing the livestock trading operations, in commerce, of re- 
spondents by means of fictitious purchases or sales of livestock 
or through any other deceptive means; and (2) making, or caus- 
ing to be made, false or incorrect entries in their books, accounts, 
and records, or in the books, accounts, and records of any person 
subject to the provisions of the Act. The registration of respond- 
ents Lynch and Beilfus under the Act is suspended for a period 
of six months. Such order of suspension shall continue in effect 
after said six-month period until such time as respondents Lynch 
and Beilfus demonstrate that they are no longer in an insolvent 
financial condition. 


II 


Respondent New Mexico Livestock, Inc., shall cease and desist 
from: (1) entering into any arrangement, agreement, or under- 
standing with any other person or persons for the purpose or 
with the effect of financing the livestock trading operations, in 
commerce, of said respondent or any other person or persons by 
means of fictitious purchases or sales of livestock or through any 


15 
of 


ns 


ee 


DENVER UNION STOCK YARD CO. 1351 
Cite as 22 A.D. 1351 


other deceptive means; (2) drawing drafts on any person pur- 
portedly for the sale of livestock when in fact no such livestock 
have been sold; (3) making or causing to be made, false or in- 
correct entries in its books, accounts, and records, or in the books, 
accounts and records of any person subject to the provisions of 
the Act; and (4) operating as a market agency or dealer in com- 
merce without furnishing bonds or their equivalents in conform- 
ity with the Act and the regulations thereunder. 


III 


Respondent Dallas White shall cease and desist from: (1) en- 
tering into any arrangement, agreement, or understanding with 
any other person or persons for the purpose or with the effect of 
financing the livestock trading operations, in commerce, of any 
person or persons by means of fiictitious purchases or sales of 
livestock or through any other deceptive means; (2) drawing 
drafts on any person purportedly for the sale of livestock when 
in fact no such livestock have been sold; and (3) making, or 
causing to be made, false or incorrect entries in his books, ac- 
counts, and records, or in the books, accounts, and records of any 
person subject to the provisions of the Act. Respondent Dallas 
White’s registration under the Act is suspended for a period of 
three months. However, such suspension shall not become effec- 
tive unless it if found, after opportunity for hearing, that re- 
spondent Dallas White has violated the Act and the regulations 
tnereunder within three years from the e‘fective date of this 
order. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8826) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided December 26, 1963. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including December 31, 1965. 


Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 22, 1961 (20 
A.D. 1240), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1963, unless modified or extended by further order before the 
latter date. 


By a petition filed on December 2, 1963, the respondent re- 
quested authority to modify, as soon as possible, the current tem- 
porary schedule of rates and charges in certain respects, and re- 
quested that the current schedule, as so modified, be continued 
in effect to and including December 31, 1965. Notice of the peti- 
tion and its contents was published in the Federal Register on 
December 6, 1963 (28 F.R. 13269), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be heard 
in the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on December 2, 1963, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1965, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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(No. 8827) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 143. Decided December 
26, 1963. 


Modification of Rates and Charges 


Respondents are authorized to modify the current schedule of rates and 
charges and to assess such charges up to and including December 31, 
1965. 

Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Robert E. Cunningham, of Omaha, Nebraska, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on September 25, 1963 
(22 A.D. 1012), continuing in effect to and including December 
31, 1963, an order issued on September 25, 1959 (18 A.D. 1027), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On October 24, 1963, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects, and requesting that the current schedule, as so modified, 
be continued in effect for a period of two years unless modified 
or extended prior to that time. 


Notice of the petition and its contents was published in the 
Federal Register on December 5, 1963 (28 F.R. 12948), and al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 
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requested in the petition filed on October 24, 1963, and to assess 
such current schedule, as so modified, during the life of this 
order. 


The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible, The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1965, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 8828) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided December 26, 1963. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including December 31, 1965. 


Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on November 28, 1961 (20 
A.D. 1119), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 


1963, unless modified or extended by further order before the 
latter date. 
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By a petition filed on November 14, 1963, the respondent re- 
quested that the current temporary schedule of rates and charges 
be continued in effect except that certain modifications be made 
in the charges with respect to livestock consigned direct to pack- 
ers. Notice of the petition and its contents was published in the 
Federal Register on December 6, 1963 (28 F.R. 13269), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including December 31, 1965, unless modified or ex- 
tended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 14, 1963, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1965, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 8829) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided December 27, 1963. 
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Supplemental Order—Effective Date of Suspension Extended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), am order was issued June 27, 
1963, in part, suspending respondent Meyer Averch as a regis- 
trant under the act for a period of 30 days effective July 29, 
1963, and ordering respondent Capitol Packing Company to cease 
and desist from the violations of the act found therein. Petitions 
for reconsideration were filed by complainant and the respond- 
ents and on July 12, 1963, the order of June 27, 1968, was stayed 
pending the issuance of a further order in this proceeding. On 
November 18, 1963, an order upon reconsideration was issued, in 
part, suspending respondent Meyer Averch as a registrant under 
the act for a period of 30 days effective January 1, 1964, and 
ordering respondent Capitol Packing Company to cease and de- 
sist from violations of the act found in the order of June 27, 
1963. 


On December 19, 1963, the suspension of Sol Felsen, Al Cooper, 
Morey M. Miller and Farmers Livestock Commission Company, 
Inc., as registrants under the act was made effective January 18, 
1964. On December 27, 1963, respondents Meyer Averch and 
Capitol Packing Company requested that a similar order be is- 
sued with respect to them. Complainant does not object to the re- 
quest of Meyer Averch. For the reasons stated in the order of 
December 19, 1963, the suspension of respondent Meyer Averch 
as a registrant under the act for a period of 30 days contained in 
the order of November 18, 1963, is hereby extended to and shall 
be effective January 18, 1964. No effective date as to the cease 
and desist order issued against respondent Capitol Packing Com- 
pany was contained in the orders issued in this proceeding as a 
cease and desist order under Title II of the act is not, we believe, 
effective until the time for appealing such order has run. (See 
sections 204 and 205 of the act (7 U.S.C. 194 and 195)). In ad- 
dition, the cease and desist order entered herein pursuant to Title 
III was not suspended in the order of December 19, 1963. The 
request of Capitol Packing Company is denied. 
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(No. 8830) 


In re H. M. CHILD. P&S Docket No. 2918. Decided December 27, 
1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and is suspended 
as a registrant under the act for a period of 30 days and thereafter 
until he is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Mr. Norman B. Hotchkiss, of Grand 
Junction, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 8, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an amended answer on November 26, 1963, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 357 Rosevale 
Road, Grand Junction, Colorado. Respondent is registered with 
the Secretary of Agriculture as a dealer, within the meaning of 
the Act, buying and selling livestock in commerce for his own 
account, and at all times material herein, was so registered. 


2. The Delta Sales Yark stockyard, Delta, Colorado, the Val- 
ley Livestock Auction Company stockyard, Grand Junction, Colo- 
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rado, and the Western Slope Livestock Commission Company 
stockyard, Montrose, Colorado, hereinafter called the stockyards, 
are now and were at all times material herein, posted stockyards 
subject to the provisions of the Act. 


3. As of February 7, 1963, respondent’s current liabilities ex- 
ceeded his current assets by approximately $6,697.94. Respondent 
is unable to meet his current obligations as they become due in 
the ordinary course of business. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own ac- 
count and failed to pay, when due, the full purchase price of 
such livestock. 


Date Head of Purchased Purchase 
1962 Livestock at Price 
December 11 25 Western Slope Livestock $3,965.88 


Commission Company, 
Montrose, Colorado 


December 12 9 Valley Livestock 1,503.24 
Auction Company, 
Grand Junction, Colorado 


December 13 18 Delta Sales Yard, 8,236.88 
Delta, Colorado 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4, re- 
spondent has wilfully violated section 312 of the Act (7 U.S.C. 
213). Inasmuch as respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay when 
due the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of the re- 
spondent, when he demonstrates that he is no longer insolvent, 
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a supplemental order will be issued in this proceeding terminat- 
ing this suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8831) 


In re HERMAN L. HALL. P&S Docket No. 3002. Decided December 
27, 1963. 


Failure to Pay—Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from failing to pay the full pur- 
chase price of livestock purchased, issuing checks in payment of such 
livestock without sufficient funds on deposit, and operating as a dealer 
without being so registered and bonded. 


Mr. Donald E. Graham, for complainant. Holt & Gregg, of Florence, Ala- 
bama, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 10, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent violated certain provisions of the act and the regu- 
lations issued thereunder. 


On December 9, 1963, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 
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FINDINGS OF FACT 


1. The Madison County Livestock Market, Huntsville, Ala- 
bama, the King & Mewbourn Stockyards, Florence, Alabama, and 
the Southwestern Sale Company, Inc., Huntington, Tennessee, 
hereinafter referred to as the stockyards, are now and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the act. 


2. Respondent, Herman L. Hall, is an individual whose ad- 
dress is Route 1, Cloverdale, Alabama. 


3. Respondent, during the period from on or about August 31, 
1961 through March 13, 1963, bought and sold livestock in com- 
merce for his own account at the stockyards as a dealer, not with- 
standing that the respondent was not registered with the Secre- 
tary of Agriculture to so operate, and had not filed a reasonable 
bond or its equivalent with the Secretary of Agriculture to cover 
such dealer operations. 


4. Respondent, on or about the dates set forth in the tabula- 
tion below, purchased livestock in commerce, and at the time of 
purchase or subsequent thereto, issued checks in purported pay- 
ment of the purchase price of such livestock, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds. 


Date 

1968 Purchased From Amount 
February 27 Madison County Livestock Market $ 333.70 
March 13 Madison County Livestock Market 4,862.99 
March 5 King & Mewbourn Stockyards 918.78 
March 6 King & Mewbourn Stockyards 1,723.81 
March 7 King & Mewbourn Stockyards 3,956.49 


5. Respondent has failed to pay the purchase price of the live- 
stock referred to in paragraph 4 above. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 3 
through 5 hereof, it is concluded that respondent has wilfully 
violated sections 303 and 312(a) of the act (7 U.S.C. 202 and 
213 (a)), and sections 201.10 and 201.29 of the regulations (9 
CFR 201.10 and 201.29). Respondent has consented to the is- 
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suance of the order set forth below and complainant has recom- 
mended that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment of livestock purchased in commerce when he does not 
have sufficient funds on deposit to pay such checks; (2) failing 
to pay the full purchase price of livestock purchased in com- 
merce; (3) operating as a dealer buying and selling livestock in 
commerce without being registered with the Secretary of Agri- 
culture to so operate; (4) operating as a dealer buying and sell- 
ing livestock in commerce without filing and maintaining suf- 
ficient bond as required by the act and the regulations issued 
thereunder. 


This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 
upon the parties. 


(No. 8832) 


In re RAYMOND E. REYNOLDS. P&S Docket No. 2998. Decided 
December 27, 1963. 


Speculative Resale—Accounts and Records 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from (1) purchasing consigned 
livestock for speculative resale for his own account and (2) issuing 
accounts of sale to consignors which fail to show full name bf pur- 
chaser and is ordered to keep accounts and records that fully disclose 
all transactions in his business as a market agency. 


Mr. Garrett N. Wyss, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on September 23, 1963, by the Director, Packers and Stock- 
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yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act and the regulations promulgated thereunder (9 CFR 
201.1 e¢ seg.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on November 18, 1963, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents to 
the issuance of a specified order, with findings and conclusions 
for the purpose of this proceeding only based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Abilene Livestock Sales Co., Abilene, Kansas, is now, 
and was at all times material herein, a posted stockyard subject 
to the provisions of the act, hereinafter referred to as the stock- 
yard. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of a market agency, doing business as 
Abilene Livestock Sales Company, and a dealer, doing business 
as R & R, registered with the Secretary of Agriculture to buy 
and sell livestock on a commission basis at the stockyard and to 
buy and sell livestock in commerce for his own account. Re- 
spondent owns and operates the stockyard. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, and at divers other times dur- 
ing the years 1962 and 1968, purchased consigned livestock for 
speculative resale for his own dealer account. 


1962 No. of Head Amount 
November 2 27 $ 3,095.46 
60 10,157.26 
9 14 1,546.08 
42 6,172.18 
47 5,811.12 
28 81 4,975.06 
26 8 758.71 


24 3,441.86 
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1968 No. of Head Amount 
January 4 3 9,669.04 
$1 8,993.00 
12 1,429.62 
11 20 2,968.27 
191 13,230.20 
18 2 11,773.35 
4 607.98 
February 1 28 $ 3,140.48 
17 8,427.15 
21 8,290.12 
8 53 7,780.65 


4, Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased livestock for his own 
account and in connection therewith issued accounts of sale to 
the consignors of the livestock, which accounts failed to show 
respondent as the true purchaser of the consigned livestock, 
copies of which accounts became part of the respondent’s books 


and records. 


Name (8) of 
Purchaser (8) 
Date Designated on 
1962 Consignor Account of Sale 
November 30 Gerry Rider 78 
Raymond Jones 77 
Loren B. Rock 78 
79 
Ray Kreider 77 
78 
Ellis 
Gaylord Duffy 78 
100 
John Grup 17 
Dallas Iseli 87 
John Kobetich 91 D. Lintel 
John Grup 87 
89 


77 
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Date 
1962 


December 7 


December 14 


21 


28 


1968 
April 12 
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Name (s) of 
Purchaser (8) 
Designated on 
Account of Sale 


Consignor 
Harvey Davidson Dan 
Fred Replogle 78 
A. Foster 79 
E. Morehouse 78 
Tom Rector 78 
Bob Humphreys 77 
Cecil] Aurmack 71 
78 
80 
James R. Betts 102 
17 
Alvin Adams 78 
Gene Frigon 78 
79 
80 
Ernest E. Nagely 101 
79 
H. T. Weaver Dude 
James R. Betts 2 
Ed Dewey Barrett 90 
Dallas Koerner 4 
James C. Colton 80 
Chas. B. Carson 80 
Warren Lardig 91 
Welle 2 
Betts 
80 
Johnnie Gantenbein K4 
Bob Humphreys K2 
Earl Robson K #2 
Floyd Kein K2 
Fred O’Neil 21 
Elmer Fields K4 


5. Respondent, during the years 1962 and 1963, failed to 
maintain books and records which fully disclosed his business as 
a market agency, in that respondent (1) issued buyer’s invoices 
in connection with the transactions set forth in Finding of Fact 
4 above, which failed to show respondent as the true buyer of 
the livestock represented therein, copies of which invoices were 
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made a part of respondent’s books and records; and (2) issued 
scale tickets which failed to show the true name of the buyer of 
the livestock represented therein, copies of which scale tickets 
became a part of respondent’s books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 307 and 312(a) of the act (7 
U.S.C. 208, 213(a)), and sections 201.57 and 201.60 of the regu- 
lations (9 CFR 201.57, 201.60). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has violated sections 307 and 312 (a), supra, 
and 401 of the act (7 U.S.C. 222) and sections 201.43 and 201.49 
of the regulations (9 CFR 201.43, 201.49). Inasmuch as respond- 
ent has consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 

Respondent, his agents and employees, shall cease and desist 
from: (1) purchasing consigned livestock for speculative resale 
for his own account; and (2) issuing accounts of sale to con- 
signors which fail to show the full, true and correct name of the 
purchaser of the consigned livestock. 

Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency, including (1) accounts of sale and 
buyer’s invoices which show the full, true and correct name of 
the purchaser of the livestock; and (2) scale tickets which show 
the name of the buyer or understandable abbreviations thereof. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8833) 


In re ARTHUR W. SCHOOLEY, d/b/a BELLE PLAINE FEEDER PIG 
CoMPANY. P&S Docket No. 3012. Decided December 27, 1963. 


False Representations—Cease and Desist—Consent Order 
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Respondent is ordered to cease and desist from making any false represen- 
tations with respect to the price paid by respondent for livestock or 
with respect to any other material fact involved in the transaction. 


Mr. Robert R. Kimmel, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on October 29, 1963, by the 
Director, Packers and Stockyards Division, Agricultura] Market- 
ing Service, United States Department of Agriculture, charging 
that the respondent violated the provisions of the act. 


Respondent filed an answer on December 4, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the hearing examiner, and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations set forth in 
the complaint. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. Arthur W. Schooley, hereinafter referred to as the re- 
spondent, is an individual doing business as the Belle Plaine 
Feeder Pig Company, with his residence and principal place of 
business located at Belle Plaine, Iowa. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 


8. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


4. Respondent, on January 25, 1963, purchased 144 hogs at 
the Grinnell Livestock Exchange, Grinnell, Iowa, a posted stock- 
yard subject to the provisions of the Act. Respondent paid the 
Grinnell Livestock Exchange $3,204.81 for said 144 hogs. Follow- 
ing the purchase of said hogs respondent prepared, or caused to 
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be prepared, a sales invoice or account of purchase which pur- 
ported to show that respondent purchased at the Grinnell Live- 
stock Exchange 144 hogs at a purchase price of $3,343.48, which 
amount exceeded the true purchase price respondent paid for 
said hogs by $138.67. Respondent then telephoned Donald Buch, 
Keystone, Iowa, and informed him that the 144 hogs had been 
purchased by respondent for Mr. Buch pursuant to a prior pur- 
chase order or request. On January 26, 1963, respondent deliver- 
ed the said 144 hogs to Donald Buch. Respondent told Donald 
Buch that he, respondent, had paid $3,343.48 for said 144 hogs, 
and respondent exhibited the fictitious sales invoice or account 
of purchase to confirm this statement. Upon the basis of respond- 
ent’s false respresentations to him, Donald Buch paid respondent 
$3,343.48 for the said 144 hogs and a buying fee or commission 
in the amount of $25.00. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 hereof, 
respondent has violated section 312(a) of the act (7 U.S.C. 213 


(a)). 

Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Arthur W. Schooley, his agents, representatives, 
and employees, directly or indirectly, in or in connection with 
the sale of livestock in commerce, shall cease and desist from 
making any false representations with respect to the price paid 
by respondent for such livestock, or with respect to any other 
material fact involved in the transaction. 


This order shall become effective on the sixth day after ser- 
vice and copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 8834) 


P&S Docket No. 2877. Dismissed December 16, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8835) 


P&S Docket No. 2999. Dismissed December 18, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8836) 


FARMERS MARKETING SERVICE, INC. v. L. R. WAIT & SON. PACA 
Docket No. 8697. Decided December 4, 1963. 


Warranty of Chipping—Acceptance—Liability 


Where buyer failed to establish warranty that potatoes would chip at des- 
tination and seller established acceptance of potatoes pursuant to con- 
tract by buyer, buyer liable for contract purchase price. 


Patterson & Patterson and Barrett, of Pontiac, Michigan, for complainant. 
Reese & Parenti, of Pontiac, Michigan for respondent. Mr. Edward A. 
Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 31, 1962, complainant 
seeks reparation against respondent in the amount of $4,033.25 
in connection with three carloads of potatoes sold and shipped to 
respondent during July 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 17, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer to the formal complaint on March 19, 1962, alleging 
that the carloads had been rejected and handled for complainant’s 
account, and requesting an oral hearing. In an amended answer 
filed on July 27, 1962, respondent further alleges that the potatoes 
were warranted to be suitable for chipping, but did not in fact 
comply with the warranty. 


An oral hearing was held at Pontiac, Michigan, on January 15, 
1963. Each party was represented by counsel. Complainant’s Sec- 
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retary-Treasurer, Zachary Grantham Holland, testified on behalf 
of complainant. The deposition of Emmet Campbell, complain- 
ant’s President, was received in evidence on behalf of com- 
plainant. Respondent George A. Wait and one of respondent’s 
employees, LeRoy C. Diamond, testified on behalf of respondent. 
Briefs were filed by each party. 


FINDINGS OF FACT 


1. Complainant, Farmers Marketing Service, Inc., is a cor- 
poration whose address is P. O. Box 638, Hastings, Florida. 


2. Respondent is an individual, George A. Wait, doing busi- 
ness as L. R. Wait & Son, whose address is 2971 Seymour Lake 
Road, Oxford, Michigan. At the time of the transactions herein, 
respondent was licensed under the act. 


3. On July 1, 1961, in the course of interstate commerce, com- 
plainant sold to respondent one carload of U.S. No. 1, Size A, 
Pungo potatoes, consisting of 605 100-pound bags, at the agreed 
price of $2.40 per bag, f.o.b. Bloxom, Virginia, destination De- 
troit, Michigan, or a total of $1,452. 


4. On July 1, 1961, the potatoes under this contract were 
shipped to respondent in car FGEX 38396. A Federal inspection 
was made at shipping point on July 1 which certified the load to 
be U.S. No. 1 grade, Size A, with grade defects within tolerance, 
and no soft rot. 


5. Car FGEX 38396 arrived in Detroit, Michigan, on or about 
July 6, 1961, and was accepted by respondent. Respondent ex- 
amined the load and protested to complainant, on that same day, 
about the presence of sunscald in some of the potatoes. On the 
basis of the protest, complainant granted respondent a price 
adjustment of 15 cents per bag due to the presence of the sun- 
scald, reducing the f.o.b. price on this carload to $1,361.25. 


6. On July 19, 1961, in the course of interstate commerce, 
complainant sold to respondent two carloads of U.S. No. 1, Size 
A, Pungo potatoes, each car containing 500 100-pound bags, at 
the agreed price of $1.65 per bag, f.o.b. Bloxom, Virginia, desti- 
nation Detroit, Michigan, at a price for each carload of $825, 
for a total price of $1,650, for both carloads. 


7. The potatoes under this second contract were shipped in 
cars FGE 55974 and FGE 55633. Federal inspections were made 








1370 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 1368 


at shipping point on July 19 which certified the potatoes in each 
car to be U.S. No. 1 grade, Size A, grade defects within tolerance, 
and no soft rot. Upon arrival of the cars at Detroit on or about 
July 24, 1961, respondent accepted the potatoes. 


8. The total of the f.o.b. contract prices of the three carloads 
of potatoes, as adjusted, was $3,011.25, of which no part has 
been paid to complainant by respondent. 


9. The formal complaint was filed on January 31, 1962, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


It is undisputed that the potatoes involved herein, which were 
sold and delivered to respondent, did not chip at destination. The 
first issue to be considered, therefore, is whether complainant 
had warranted that the potatoes would chip at contract destina- 
tion, as alleged by respondent. 


Zachary Grantham Holland, Secretary-Treasurer of complain- 
ant corporation, testified that he had negotiated the contracts 
with respondent, and that even though the chipping quality of 
the potatoes was discussed by them, no warranty had been given 
by complainant to respondent with respect to chipping. Holland 
also testified that the first time he knew anything about an ob- 
jection from respondent with respect to the potatoes failing to 
chip was after October 1, 1961, or when the informal complaint 
was filed with the Department. Holland testified further that the 
only objection ever raised by respondent before this time was on 
July 5, 1961, when respondent protested the presence of sunscald 
in the first carload, for which complainant granted respondent a 
15 cents per bag price adjustment. By his deposition Emmet 
Campbell, also known as C. E. Campbell, President of complain- 
ant firm, substantially corroborated the testimony of Holland. 


Respondent testified that he had discussed with Holland the 
chipping quality of potatoes from Virginia in June and July 
1961, that there was no question in his (Wait’s) mind that the 
potatoes were ordered specifically for chipping purposes, and that 
he had promptly notified complainant after having tested some 
samples for chipping, that the potatoes did not chip. 


Respondent offered no documentary evidence in support of his 
allegation that complainant expressly warranted the chipping 
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quality of the potatoes. Respondent, under date of November 3, 
1961, wrote the following letter to complainant which was placed 
in. evidence by the latter, but the contents of this letter mention 
no warranty: 


“This is to certify that the following cars were received 
and that. upon examination we discovered that due to 
the condition of the potatoes it was impossible to market 
as fresh potatoes in 50 Lb. bags or to process as chip 
potatoes. (Reference: Department of Agriculture, Foods 
and Standards Division, State of Michigan—Notice to 
Stop Sale #C 1471) Therefore, the following cars were 
dumped as approved by Emmett Campbell of your office. 


“In view of the above the following charges are sub- 
mitted and will be off set against our payable to Farm- 
ers Marketing Service: 














Car No. Your Lot Freight Demurrage Potatoes Total 
FGE 38396 1816 $322.00 —_— $1,361.25 $1,683.25 
FGE 55633 1848 322.00 $24.00 825.00 1,171.00 
FGE 55974 1847 322.00 $32.00 825.00 1,179.00 

$966.00 $56.00 $3,011.25 $4,033.25” 


Respondent, as the party alleging the making of the express 
warranty by complainant, has the burden of proving his allega- 
tion by a preponderance of the evidence. In our opinion respond- 
ent has failed to sustain that burden, and it is so concluded. 


The next issue to be considered is whether or not the three 
carloads of potatoes were accepted by respondent. Respondent 
testified at the hearing that the three carloads were rejected by 
him and that complainant had agreed to the handling of these 
potatoes on a consignment basis. This was denied by Holland at 
the hearing who testified that respondent never rejected the 
potatoes, nor was respondent authorized to handle them on con- 
signment. Campbell, in his deposition, substantially corroborated 
Holland’s testimony. 


In the quoted letter of November 3, 1961, respondent did not 
indicate that the potatoes had been rejected or had been handled 
by him on consignment. Respondent likewise has offered in evi- 
dence no writing to support its “rejection”. Complainant, on the 
other hand, placed documentary evidence in the record showing 
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that the check for $8,058.75 dated August 19, 1961, drawn by 
respondent payable to complainant, covered the eight lots of 
potatoes shipped to respondent by complainant between July 1 
and August 12, 1961. One of these is lot 1816, the carload shipped 
under the contract of July 1, 1961, at an adjusted contract price 
of $1,361.25. On cross-examination, respondent was unable to 
give a reasonable explanation to disprove respondent’s payment 
of the adjusted price on lot 1816, which he contends was re- 
jected. 


As the party affirmatively alleging an acceptance by respondent 
under the terms of the sales of the three carloads of potatoes in- 
volved herein, the burden rests upon complainant to prove such 
allegation by a preponderance of the evidence. After weighing 
all the evidence, we are of the opinion that complainant has sus- 
tained this burden, and it is so concluded. 


Complainant has demanded in its complaint not only the total 
contract prices of the potatoes, as adjusted, but $966 for freight 
and $56 for demurrage. Since complainant admits, however, that 
these two items have been paid by respondent, there is no basis 
for this part of complainant’s demand. 


Having accepted the potatoes, respondent is liable to com- 
plainant for the adjusted f.o.b contract prices thereof, or $3,011.25. 
Respondent’s failure to pay complainant this sum is in violation 
of section 2 of the act. Accordingly, reparation should be award- 
ed to complainant against respondent in the amount of $3,011.25, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,011.25, with interest there- 
on at the rate of 5 percent per annum from September 1, 1961, 
until paid. 


The facts shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 8837) 


MURIETTA FARMS Co. v. M & C PRODUCE Co., INc. PACA Docket 
No. 8942. Decided December 4, 1963. 


Acceptance—Dominion—Liability 


The failure to reject in unmistakable terms and unloading and reselling 
produce constitute acceptance thereof subjecting buyer to liability for 
contract price less any damages sustained due to breach of warranty 
by seller. 


Cantaloups—Suitable Shipping Condition—Damages 


Abnormally deteriorated condition of U.S. No. 1 cantaloups on arrival con- 
stituted breach of warranty of suitable shipping condition with damages 
for such breach based on values determined by market news reports 
and resale proceeds. 


Mr. Earl G. Strohl, Shippers Traffic Service, Phoenix, Arizona, for com- 
plainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Mr. James V. Wrigi.t, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 7, 1962. The for- 
mal complaint was filed on November 29, 1962. Complainant 
seeks an award of reparation in the sum of $950.27, which is 
alleged to be the unpaid balance of the purchase price of a car- 
load of cantaloups sold to respondent on July 19, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 15, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on January 9, 1963. Respondent 
filed an answer to the formal complaint on January 28, 1963, 
denying liability to complainant on account of this transaction. 


Since the amount in controversy does not exceed $1,500, the 
issues are submitted for determination in accordance with the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement and respondent filed an answering 
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statement. Complainant did not file a statement in reply. Each 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Murietta Farms Co., is a corporation whose 
address is 5720 South Washoe Avenue, Mendota, California. 


2. Respondent, M & C Produce Co., Inc., is a corporation 
whose address is Rooms 297-299 Produce Building, 3301 South 
Galloway Street, Philadelphia, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On July 19, 1962, in the course of interstate commerce, 
complainant sold to respondent, through a broker, Victor L. 
Damko, who acted in this transaction as the agent of respondent, 
416 Jumbo crates of Mr. Cantaloupe Brand cantaloups, size 36’s, 
contained in rolling car PFE 6438, at an agreed price of $3.00 
per crate, f.o.b. Mendota, California, plus $70 topice charges, for 
an agreed total of $1,318. In negotiating the sale with the broker 
on July 19, complainant had expressly warranted that the car- 


load of cantaloups had been U.S. No. 1 grade at the time of load- 
ing on July 16. 


4. Car PFE 6438 had been loaded at Mendota, California, on 
or about July 16, 1962, and subjected to a joint Federal-State 
inspection there on the evening of the same day. As a result of 
the inspection, this shipment was certified as being U.S. No. 1 
grade, with no decay, on that date. The following day, July 17, 
complainant billed car PFE 6438 out to itself at Chicago, Illinois, 
but diverted the car to respondent at Philadelphia, Pennsylvania, 
following the sale of the melons contained therein on July 19. 


5. Car PFE 6438 arrived in Philadelphia in the early morning 
of July 24. Respondent applied for Federal inspection of the 
shipment at 3:00 p.m. of the same day. The inspection took place 
the following morning, July 25, at 8:50 a.m., with results, in 
relevant part, as follows: 


“Quality: ... Grade defects average 5%, mostly scars... 


“Condition: Generally firm to ripe and firm. Ground color 
yellow. From 2 to 4 melons per crate average 7% soft. De- 
cay in most crates 1 to 3 melons, some none, average 4% 
Cladosporium Rot in all stages. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in 2 upper layers.” 


6. On July 26, 1962, at 1:30 p.m., a second Federal inspection 
was made at Philadelphia of the approximately 200 crates of 
melons then remaining in car PFE 6438. The results of that in- 
spection, in relevant part, are as follows: 


“Temperature of Produce: Not taken. 


“Condition: Generally firm to ripe and firm. Ground color 
yellow. From 1 to 2 melons per crate, average 4% soft. De- 
cay ranges from 1 to 8 melons, average 10% Cladosporium 
Rot in all stages. 


“Remarks: Inspection and certificate restricted to portion of 
load remaining in car at time of inspection. Car previously 
inspected July 25, 1962, for grade and reported on Certifi- 
cate J-91855.” 


7. Respondent unloaded the melons from car PFE 6438 and 
resold same, beginning on July 25 and finishing on July 27, 1962. 
An account sales was then rendered to complainant under date of 
July 30, 1962, showing the disposition of the melons, as follows: 








No. Crates Price 

10 $4.25 $ 42.50 
20 4.00 80.00 
210 3.50 735.00 
141 8.25 458.25 
7 sold for — 25.00 
28 rej. (aveg) 3.46 96.88 
416 $1,437.63 

Freight: $1,038.80 

Terminal charges: 31.10 

Inspection charges: waived 
Selling charges: waived 1,069.90 
Net Proceeds $ 367.73 


8. Respondent tendered its check in the sum of $367.73 to 
complainant at the time of submitting its accounting. Complainant 
accepted the check but informed respondent, in a letter dated 
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August 2, 1962, that “. . . your check for $367.73 is accepted as 
partial payment only, there being a balance due... of $950.27.” 











9. The formal complaint was filed on November 29, 1962, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent takes the position—both in its answer and in its 
brief—that there was no acceptance of the melons in car PFE 
6438, for the reason that respondent rejected the shipment. Re- 
spondent, as evidence of the rejection, offers the affidavit of its 
president, Michael J. Longo, as part of its answering statement, 
wherein Longo states, in relevant part: “. . . that complaint [with 
respect to this shipment] was made... to the shipper, who re- 
fused to do anything about it...” 


We have held, in prior decisions under the act, that a notice 
of rejection must be in clear and unmistakable terms, and that 
mere complaint regarding the shipment cannot be regarded as a 
notice of rejection. United Packing Co. v. Connecticut Celery Co. 
16 A.D. 810; John C. Lester Company v. Victory Distributing 
Company, and or Steel City Fruit Company, Inc., 11 A.D. 376. 
Since respondent, through its president, has admitted that it did 
no more than complain to the shipper about the cantaloups, we 
conclude that there was no rejection thereof. We further con- 
clude that respondent’s failure to reject, coupled with its subse- 
quent acts of dominion and control as evidenced by its unloading 
and reselling of the melons, constituted an acceptance of the 
shipment which rendered respondent liable to complainant for 
the agreed contract price of the melons, less provable damages 
sustained by respondent as the result of any breach of warranty 
by complainant. United Packing Co. v. Connecticut Celery Co. 
(supra). 

Respondent, as its principal defense, alleges a breach of the 
warranty of suitable shipping condition, on the ground that the 
melons in car PFE 6438 were abnormally deteriorated on arrival 
at destination. Respondent’s reference to “abnormal deteriora- 
tion” in this case appears to be keyed to its claim, disputed by 
complainant, that the melons in this shipment were warranted 
by complainant to be equal in quality to those being shipped by 
complainant from its sheds on the date of sale, July 19. We will 
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postpone discussion and conclusions as to this alleged warranty, 
however, for the evidence clearly establishes that another express 
warranty was made to respondent by complainant, which should 
be disposed of first. Specifically, complainant admits that it in- 
formed the broker on the date of sale, July 19, that this ship- 
ment had graded U.S. 1 at shipping point on July 16. The Fed- 
eral inspection certificate included in the record shows that the 
melons were indeed certified as U.S. No. 1 grade on the evening 
of July 16, 1962, a few hours prior to their being billed out. Ac- 
cordingly, we will consider first respondent’s allegation of com- 
plainant’s breach of the warranty of suitable shipping condition 
through abnormal deterioration in the light of this warranty of 
U.S. No. 1 grade at shipping point on July 16. 


The regulations in force at the time of this transaction (7 
CFR 46.41(i), (j), and (k)) provide that in f.o.b. shipments, as 
here, the produce quoted or sold must be placed aboard the car- 
rier in suitable shipping condition. “Suitable shipping condition,” 
in connection with reconsigned rolling cars such as car PFE 6438, 
means that the commodity at time of sale is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, which car PFE 6438 admittedly was, will assure 
delivery without abnormal deterioration at the agreed contract 
destination, which was Philadelphia in this case. Respondent, as 
the party with the burden of establishing the breach of war- 
ranty, O’Donnell Fruit Co. v. Mercurio, 18 A.D. 1173, points to 
the results of the Federal inspections at Philadelphia on July 25 
and 26, 1962, as proof of the breach. 


The inspection made on July 25 (Finding of Fact No. 5) was 
restricted to the 2 upper layers of the load, which had been 
shown on the manifest as being composed of 416 crates of melons. 
The cantaloups were piled 4 layers high in the car, however, so 
that it appears that the number of crates actually included in the 
inspection made up about one-half of the load. The results of the 
inspection, as noted in the Findings of Fact, revealed quality 
defects averaging 5% and condition defects averaging 11%, for 
a total average of 16% for all defects. The inspection made of 
this load on the following day, at 1:30 p.m., covered the 200 
crates remaining in the car and showed condition defects averag- 
ing 14%. 


The United States Standards for cantaloups, U.S. No. 1 grade, 
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allow a tolerance, by count, of not more than 1% for cantaloups 
in any lot affected by soft rot; not more than 5% for defects 
causing serious damage; and not more than a total of 10% for 
all defects which are scorable. 7 CFR 51.475. Soft condition in 
cantaloups is considered a defect causing serious damage to the 
affected melon. 


Comparing the inspection results obtained on the melons in 
car PFE 6438 on July 25 with the tolerance allowed for the grade 
by the standards (supra), we note that the average decay pres- 
ent in that part of the load inspected was four times that al- 
lowed by the standards, while serious damage present in the 
form of soft melons exceeded the tolerance by nearly one-half. 
The total of all defects was found to average 16% on this date. 
The inspection made the following day revealed decay which 
averaged 10 times that allowed by the standards, while the num- 
ber of soft melons were found to average within the allowable 
tolerance, at 4%. Overall condition defects on the 200 crates in- 
spected on July 26 thus totaled 14%, and were 4% in excess of 
the tolerance allowed by the standards, even without considering 
the permanent defects found in the load in the course of the in- 
spection of July 25. 


In the light of the inspection results made at contract destina- 
tion, it is our opinion that respondent has sustained its burden 
of proving that the melons in this shipment were abnormally de- 
teriorated at Philadelphia, in breach of the warranty of suitable 
shipping condition, and it is so concluded. While complainant 
argues that we should give little weight to the inspection results, 
for the reason that the inspections were made on days other than 
that on which car PFE 6488 arrived at Philadelphia, we think 
there is no merit in the argument. The evidence shows that the 
car arrived in Philadephia at about 4 a.m. on July 24, and that 
application for the first Federal inspection was made by re- 
spondent at about 3 p.m. that same afternoon. The first inspec- 
tion was then made at 8:50 the next morning, which apparently 
was as soon as the Inspection Service could arrange the service. 
While we do not know when respondent requested the second in- 
spection, we know it was completed at 1:30 the following day. 
On the whole, we think that the inspections were made as 
promptly as possible and that they were not so late in point of 
time after the arrival of the shipment that the certificates of in- 
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spection should not be accorded full weight as proof in this pro- 
ceeding, as they have been. 


The measure of damages for breach of warranty is the dif- 
ference between the value of the goods actually delivered, at the 
time and place of delivery to the buyer, and the value the goods 
would have had at that time if they had met the specifications 
and warranties of the contract. United Packing Co. v. Connecti- 
cut Celery Co. (supra). 


The melons were delivered to respondent at contract destina- 
tion, Philadelphia, Pennsylvania, on July 24, 1962. The Market 
News Service Reports for the Philadelphia markets for July 24, 
1962, of which we take official notice, quote California canta- 
loups, Jumbo 36’s, in less than carload lots and for stock of 
generally good merchantable quality and condition, at a wide range 
in price, with the average sales being made at $4.50 - $5.75 per 
crate, with a few being quoted at a higher price, and with the 
poorer melons being quoted at $4.00 - $4.25 per crate. 


In the absence of better evidence, we will take the quotations 
in the Market News Service Reports as being indicative of the 
value of the melons in car PFE 6438 would have had, if they had 
met contract requirements. In this connection we consider that 
the lower price of $4.50 per crate quoted in the general sales 
range is applicable to this shipment, since we are considering a 
carload. Multiplying this figure, $4.50, by the number of crates 
involved, 416, gives us $1,872 as the value that the melons would 
have had, if they had met contract requirements. 


We have held that the market value of produce actually de- 
livered may be evidenced by a prompt and proper resale. Kirby 
& Little Packing Co. v. United Fruit & Produce Co., 16 A.D. 
1066. From the evidence before us, it appears that the resale of 
these melons was promptly and properly made, resulting in gross 
proceeds of $1,437.63, which we accept as the value of the melons 
actually delivered. The difference between this sum, $1,437.63, 
and the value the melons would have had if they had met con- 
tract requirements, $1,872, is $434.37 and represents the damages 
suffered by respondent due to complainant’s breach of the war- 
ranty of suitable shipping condition. 


The f.o.b contract price of the carload of cantaloups is $1,248, 
plus $70 icing charges, or a total of $1,318. From this should be 
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subtracted the damages of $434.37 suffered by respondent as the 
result of complainant’s breach of warranty, and the sum of 
$367.73 paid by respondent as an undisputed amount, leaving a 
balance of $515.90 due and owing. Respondent’s failure to pay 
complainant this sum is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


It was said, earlier in these conclusions, that respondent claim- 
ed a breach of a warranty allegedly made by complainant’s sales 
manager to the broker, the warranty being to the effect that the 
melons involved herein were equal in quality to those other mel- 
ons being shipped by complainant from its sheds on the date of 
sale of this carload to respondent, July 19, 1962. Complainant, 
through its sales manager, denies the making of the warranty 
and in the testimony of its witness states that it was unaware 
that the broker had been to its sheds and had inspected the 
melons being handled there on July 19. 


The burden of proving this claimed warranty is upon the party 
alleging same, respondent herein. Since the testimony of the 
only two persons having first-hand knowledge of the transaction 
is in conflict and there is no documentary evidence offered by 
either party which is decisive of the issue, we conclude that re- 
spondent has failed to sustain its burden of proof with respect 
to the warranty. 


Respondent alleges in its answer that the check given to com- 
plainant in the amount of $367.73 on or about August 2, 1962, 
was given by respondent, and accepted by complainant, as an 
accord and satifaction of all claims against respondent arising 
out of this transaction. No evidence was presented by respondent 
in support of this allegation, and no reference was made to it in 
respondent’s brief. We ‘conclude, therefore, that respondent 
abandoned this defense. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $515.90, with interest thereon 
at the rate of 5 percent per annum, from September 1, 1962, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


Gi 
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RYDELL CALIFORNIA PoTATO Co. v. HOWARD HUIZINGA Co. PACA 
Docket No. 8685. Decided December 9, 1963. 


Suitable Shipping Condition—Applicability— 
Breach—Damages 
Suitable shipping condition warranty not waived by long route shipment, 
not applicable to one carload due to “bad order” of a stage grate and 
abnormal temperature and applicable to three additional carloads and 
breached with respect thereto. Damages for such breach based on values 
determined by market news reports and resale proceeds. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Blansten and Lan- 
sing, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on 
August 10, 1961. The formal complaint was filed January 22, 
1962. Complainant seeks an award of reparation in the amount 
of $2,252.93, which is alleged to be the balance due on four car- 
loads of potatoes sold to and accepted by respondent in June 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 27, 1962. A copy of the report of investigation was 
served upon the complainant on March 2, 1962. Respondent filed 
an answer on March 8, 1962, denying liability to complainant. It 
is alleged that the potatoes in the four cars were not in suitable 
shipping condition. Copies of the Department’s supplemental re- 
port of investigation dated June 19, 1962, were also served upon 
both parties. 


An oral hearing was held at Chicago, Illinois, on December 20, 
1962. Both parties were represented by counsel. Harry Birnkofer, 
William Rusteck, Jeane Rydell, and Paul E. Rydell testified for 
complainant. The depositions of William J. Yuvan and the same 
Paul E. Rydell were received in evidence on behalf of complain- 
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ant. Stanley Baldwin, Howard Huizinga, David I. Petersen, and 
the same William Rusteck testified for respondent. Briefs were 
filed by both parties. 










































FINDINGS OF FACT 


1. Complainant, Rydell California Potato Co., is a corpora- 
tion whose address is Post Office Box 1275, Wasco, California. 


2. Respondent, Howard Huizinga Co., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 





3. On or about June 16, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
carloads of U.S. No. 1, Size A, Red LaSoda potatoes, one car 
containing 439 100-pound sacks, the other car containing 430 
100-pound sacks, at an agreed price of $2 per sack, f.o.b. Wasco, 
California, to be routed over the Atchison, Topeka, and Santa Fe 
Railway Company, via Denver, Fort Worth, Houston, Topeka, 
and Chicago, under half-stage standard refrigeration. 


4, On or about June 19, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
carloads of U.S. No. 1, Size A, Red LaSoda potatoes, each car 
containing 430 100-pound sacks, at an agreed price of $2.25 per 
sack, f.o.b. Wasco, California, to be routed over the Atchison, 
Topeka and Santa Fe Railway Company, via Denver, Fort Worth, 
Houston, Topeka, and Chicago, under half-stage standard re- 
frigeration. 


5. The railroad freight tariffs in effect at the time of the 
transactions relating to produce shipments between California 
and Chicago prescribe the same rate to produce moving by a 
direct route or the longer route requested by respondent. Over 
the direct route shipments arrive at Chicago on the fifth morning 
and by the longer route arrive between the tenth and twelfth 
morning. It is the practice of the carrier, in the longer routing, 
to ship the cars to Newton, Kansas, hold them there for an in- 
terval equal to the extra time which would be required over the 
circuitous routing, and then transport the cars to destination. 


6. The potatoes under the first contract were shipped by com- 
plainant from Wasco, California, to respondent at Chicago on 
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June 16, 1961, in cars ART 27400 and SFRD 20284 with the 
routing and refrigeration instructions of respondent. The certifi- 
cates of the Federal shipping point inspections made June 16, 
1961, show both loads graded “U. S. No. 1, 2 in. min., Size A,” 
with no decay. 


7. The carrier routed car ART 27400 to Newton, Kansas, 
where it arrived at 2 a.m., June 22. One bunker grate was broken 
on arrival and the next day the temperature of the potatoes in 
the top of the load was found to be 67 degrees. On June 24, re- 
spondent ordered the carrier to divert the car direct to Chicago, 
which diversion was accomplished the same day. 


8. Car ART 27400 arrived in Chicago at 5 a.m., June 26, 
1961, and respondent was so advised by the carrier at 9:10 a.m. 
At 11:40 a.m. complainant received a telegram from respondent 
advising that the potatoes showed heavy decay and a Government 
inspection was being ordered. The Federal inspection was made 
at 2 p.m., June 27. The certificate states that the inspection was 
restricted to the product in the upper three layers of the load and 
that the temperature of the product in the doorway was 44° at 
the top and 49° at the bottom. The certificate also shows the 
following: 


“Quality: Mature, clean, well to fairly well shaped. Grade 
defects average 2%, cuts. 


“Condition: From 60 to 90%, average 72% soft rot, Slimy 
Soft Rot, mostly in advanced, some in early stages. Remainder 
firm. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 2 inches minimum, Size A only account condition.” 


9. Complainant received a telegram from respondent at 2:25 
p.m., June 27, which stated that the car showed 72 percent decay 
and “Advise Disposition.” At 3:15 p.m., that same day, com- 
plainant wired respondent: “ART 27400 Your Baby. When you 
route car long haul your responsibility not ours.” Respondent 
abandoned the car to the carrier. 


10. Car SFRD 20284 arrived at Newton at 12:40 a.m., June 
21 and departed at 11:05 a.m., June 26. It arrived in Chicago at 
4:45 a.m., June 28, 1961, and respondent was so advised at 9:05 
a.m., the same day. Complainant received a wire from respondent 
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at 12:55 p.m., June 28, advising that the load showed decay and 
it was ordering Goverment inspection. The next day a Federal 
inspection was made at 11:15 a.m. and the certificate thereof 
states that the inspection was restricted to the product in the 
three upper layers of the load and that the temperature of the 
product in the doorway was 44° at both the top and bottom of 
the load. The certificate also shows the following: 


“Quality: Generally slightly skinned, clean, well to fairly 
well shaped. Grade defects average 2%, growth cracks. 


“Condition: From 7 to 18%, average 10% damaged by slight- 
ly sunken discolored areas, most of which are sticky. In 50% of 
samples 1 to 2%, 50% from 8 to 5%, average 3% Slimy Soft 
Rot generally in advanced stages. Remainder firm. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 2144 inch minimum only account condition.” 


11. At 5 p.m., June 29, complainant received respondent’s 
wire showing the inspection results and stating that it would 
handle for complainant’s account or release back to complainant. 
At 5:10 p.m., complainant replied by wire substantially the same 
as in connection with the first car. On June 30, respondent sold 
the load to Dakota Chief Sales, Mannheim, Illinois, for $2.50 per 
sack delivered. 


12. The potatoes under the second contract were shipped by 
complainant from Wasco, California, on June 19, 1961, in cars 
SFRD 4204 and SFRD 18290, with the routing and icing in- 
structions of respondent. They arrived at Newton at 10 a.m., June 
23 and departed at 4 p.m., June 29. The cars were federally in- 
spected on June 19 amd the certificates show the grade for both 
as “U. S. No. 1, 2 in. min., Size A,” and for car SFRD 4204, 
“soft rot 1%” and for car SFRD 18290, “soft rot less than 14 
of 1%.” 


13. Cars SFRD 4204 and 18290 arrived in Chicago at 5:50 
a.m., July 1, 1961. On July 3, respondent ordered Federal in- 
spections which were made the same day, at 9:30 and 10:15 a.m., 
respectively. In both instances the inspection was restricted to 
the product in the upper three layers of the load. The inspection 
certificate as to SFRD 4204 shows that the temperature of the 
product in the doorway was 49° at the top and 42° at the bottom. 
The certificate also shows the following: 
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“Quality: Practically no skinning, clean and well to fairly 
well shaped. Grade defects average 3%, mostly cuts and shatter 
bruises. Average 5% damage by hollow heart. 


“Condition: Generally firm. From 3 to 8%, average 5% 
damaged by slightly sunken discolored areas, some of which are 
sticky. In most samples from 4 to 9%, in many none, average 
4% soft rot, mostly Slimy Soft Rot in various stages. From 5 to 
25%, average 15% damaged by Internal Discoloration. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 2144 inch minimum, only account condiltion.” 


The certificate as to SFRD 18290 shows that the temperature 
of the product at the doorway was 51° at the top and 41° at the 
bottom. The certificate also shows the folowing: 


“Quality: Practically no skinning, clean, fairly well to well 
shaped. External grade defects average 3%, mostly cuts and 
shatter bruises. Internal grade defects average 5%, damage by 
hollow heart. 


“Condition: Generally firm, From 2 to 6%, averaging 3% 
damaged by slightly sunken discolored sticky areas. Composite 
samples show 8% damaged by internal discoloration. From 2 to 
5%, average 4% Slimy Soft Rot in various stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 2 inch minimum, Size A only account condition.” 


14. At 11:40 am., July 3, complainant received respondent’s 
wire showing the results of the foregoing Federal inspections. 
At 4 p.m., the same day, complainant wired respondent: “Retel 
RD 4204 and RD 18290 routed by you long way. Your cars to 
handle as you see fit.” On July 3 respondent sold the potatoes in 
SFRD 4204 to M. Kramer & Sons, Chicago, Illinois, for $3.40 per 
sack, delivered. On July 6, respondent sold the potatoes in SFRD 
18290 to M. Frissell, Dalton, Illinois, at $2.85 per sack, delivered. 


15. The total purchase price of the four cars is $3,673. Re- 
spondent paid complainant $280.59 on SFRD 20284, $689.99 on 
SFRD 4204 and $449.49 on SFRD 18290, or a total of $1,420.07. 


16. The formal complaint was filed on January 22, 1962, 
which was within 9 months after the causes of action accrued, 
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CONCLUSIONS 


J. Yuvan, Sales Manager of complainant, and David I. Peterson, 
a broker of Emmitt, California, who had been requested by re- 
spondent to purchase potatoes for respondent’s account. There is 
no dispute that, in accordance with respondent’s instructions, 
Peterson purchased from complainant the four carloads of po- 
tatoes on an f.o.b. basis, to be shipped to Chicago by ithe At- 
chison, Topeka and Santa Fe Railway Company by way of Den- 
ver, Houston, and Topeka under half-stage standard refrigera- 
tion. In this type of refrigeration the stage grates in the ice 
bunkers are raised so that the bunkers hold about 6,000 pounds 
and the car is reiced at all regular icing stations. Complainant 
followed these routing and refrigeration instructions in billing 
the four cars. 


It is respondent’s position that complainant breached the war- 
ranty of suitable shipping condition as to each load, relying upon 
sections 46.41(i) and (j) of the regulations in effect at the time 
of the transactions (7 CFR 46.41(i) and (j)). Section 46.41 (i) 
provides that in an f.o.b. sale the produce sold is to be placed free 
on board the car in suitable shipping condition. Section 46.41(j) 
defines “Suitable shipping condition” to mean that the produce, 
at the time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract 
destination agreed upon. On the other hand, complainant con- 
tends that, because of the so-called long or slow routing request- 
ed by respondent, it expressly sold the loads to respondent with- 
out recourse. 


William J. Yuvan testified by deposition that the two contracts 
were made in his office, one on June 16 and the other on June 19; 
that Paul Rydell, President of complainant, was present on June 
19; and that at both times he told Peterson it was not advisable 
to ship potatoes over the long route requested by respondent and 
respondent would have to be responsible for any loss or damage 
resulting from such routing. Yuvan’s testimony as to the second 
conversation was corroborated by Rydell and his wife, Jeane, 
who states she overheard the conversation from an adjoining 
office. Yuvan and Rydell further testified that the long route was 
not the customary route for transporting the 1961 summer crop 


The two contracts involved herein were entered into by William 
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of potatoes from California to Chicago because the additional 
time in transit usually caused deterioration. Rydell added that in 
1961 complainant shipped its potatoes by the short route and 
under Rule 247, that is, initial icing and two icings in transit, 
except where the purchaser ordered otherwise; and that potatoes 
shipped by the short route arrive in much better condition. 


Peterson testified at the hearing that when he spoke to Yuvan 
no one else was present; that the door to the office was closed; 
and that Yuvan did not object to the long route or say that re- 
spondent would have to assume the risk in transit. Furthermore, 
Peterson testified that he buys from 2 to 15 carloads of potatoes 
every day in Bakersville, California, during the shipping season ; 
that 9 percent of them move over the long route with half-stage 
standard refrigeration; and that he had never been asked to as- 
sume the risk in transit on the long route. Howard Huizinga, 
President of respondent, testified that he used both the long and 
short routes to Chicago; that 50 to 60 percent of the potatoes 
shipped from California during June and July move over the 
long route; and that he had never made a contract where he as- 
sumed the risk because of the difference in transit time between 
the two routes. William Rusteck, a rate clerk in the Stockyard 
District Agency at Chicago, testified that the transit time be- 
tween California and Chicago by the short route is fifth morning 
delivery and by the long route 10 to 12 days; that in 1961, 50 to 
60 percent of the potatoes shipped from California to Chicago mov- 
ed over the long route and 85 to 90 percent moved under half-stage 
standard refrigeration. Stanley Baldwin, a carlot potato distribu- 
tor of Chicago, testified that the long haul is used for diversion 
purposes and to allow additional time for reselling and that it is 
the practice of the railroad to use Newton, Kansas, as a staging 
area for long haul shipments because of its unusual facilities for 
the care and icing of cars. 


Since complainant contends that the warranty of suitable 
shipping condition, which is implicit in an f.o.b. sale, was ex- 
pressly waived by respondent in the two transactions, it had the 
burden of proving such contention by a preponderance of the 
evidence. On the basis of the evidence submitted, it is concluded 
that complainant has not sustained this burden. 

Complainant alleged in the formal complaint that respondent 
aceepted the four loads. Respondent denied such allegation in its 
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answer. We conclude that respondent accepted all four cars under 
section 46.2(cc) of the applicable regulations (7 CFR 46.2 (cc) ) 
because it ordered diversion of car ART 27400, failed to give 
notice of rejection of car SFRD 20284 to complainant within 2 
hours after receiving the results of the Federal inspection, and 
failed to give any notice of rejection as to the other two loads. 


Having accepted the four loads, respondent is liable for the 
total purchase price, less the damages, if any, sustained by rea- 
son of a breach of warranty by complainant. The burden of 
proving the breach and ‘the damages rests upon respondent. 
Moritz v. Tannous, 21 A.D. 158 


Complainant contends that the suitable shipping condition rule 
is not applicable to ART 27400 because the transportation ser- 
vice and conditions were not normal. We agree. Information re- 
ceived by the Department from the Atchison, Topeka and Santa 
Fe Railway Company, which is incorporated in the reports of in- 
vestigation, is to the effect that upon arrival of this car in New- 
ton, Kansas, on June 22 it was found that one stage grate was 
“bad order,” some of the sacks had damp spots, one-fifth of the 
potatoes in six sacks were soft, and the temperature in both ends 
of the load at the top was 67 degrees. On June 22, 7,500 pounds 
of ice were placed in the bunkers and 4,200 pounds of ice were 
added the next day. This car had fans to circulate the air which 
operated only when the car was moving. Half-stage standard re- 
frigeration was followed by the carrier. Most of the witnesses 
were in agreement that the transportation service and conditions 
were abnormal since the temperature under half-stage standard 
refrigeration is usually under 55 degrees. It is concluded that the 
transportation service and conditions were abnormal and, there- 
fore, the suitable shipping condition rule is not applicable to this 
car. Circle H Farms, Inc. v. McKinney, 21 A.D. 910. It follows 
that respondent is liable for the agreed price of $878. 


As to the other three cars, there is no evidence that the trans- 
portation service and conditions were other than normal for the 
long route specified. These cars were also equipped with fans. 
The carrier handled SFRD 20284 under standard refrigeration 
for some unexplained reason. The other two cars moved under 
half-stage standard refrigeration. The opinion of most of the 
witnesses is that Red LaSoda is a hardy variety of potato and 
that the percentage of condition defects disclosed by the Federal 
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inspection at Chicago was abnormal for shipments of such po- 
tatoes moving over the long route under half-stage refrigeration ; 
and that the defects were of field origin. Contrary to the testi- 
mony of complainant’s witnesses, respondent’s witnesses express- 
ed the view that the holding of the cars at Newton, during which 
time the fans were not operating, would have little effect on the 
refrigeration. The supplemental report also contains a letter dated 
June 8, 1962, from A. C. Dewhirst, Manager of the Santa Fe re- 
frigerator department, which reads, in part, as follows: 


“Although the fans will operate only while a car is in 
motion, adequate circulation of air within the car is 
accomplished by the process of convection when the fans 
are inoperative.” 


Although the f.o.b contracts did not call for the potatoes to be 
U.S. No. 1 at Chicago, as well as at shipping point, the require- 
ments of such grade must be taken into consideration in deter- 
mining whether the deterioration at Chicago was abnormal. The 
United States Standards for potatoes (7 CFR 51.1540 et seq.) 
allow for the U.S. No. 1 grade a tolerance of 6 percent for ex- 
ternal defects and 5 percent for internal defects, including not 
more than 1 percent for potatoes which are frozen or affected by 
soft rot or wet breakdown. The Federal inspection at Chicago of 
car SFRD 20284 disclosed soft rot in all samples averaging 3 per- 
cent, or three times the tolerance, and damage from sunken areas 
in all samples averaging 10 percent or almost twice the tolerance. 
Each of the other two loads had a higher percentage of soft rot. 
While the damage from sunken areas in these two cars was less 
than that in the first car, in addition they had internal discolora- 
tion well in excess of the tolerance for internal defects. On the 
basis of the evidence, it is concluded that the three carloads of 
potatoes were abnormally deteriorated on arrival at Chicago and, 
therefore, were not in suitable shipping condition when: shipped. 


The remaining question concerns the damages sustained by re- 
spondent as a result of the breach of warranty as to cars SFRD 
20284, 18290 and 4204. The general measure of damages is the 
difference between the market value of potatoes meeting con- 
tract requirements at Chicago on or about July 1, 1961, and the 
market value of the potatoes received. Christian & Cockrill v. 
Edward Pitsch, 21 A.D. 603. The Federal Market News Report 
issued at Chicago for June 28, 1961, shows carlot sales of Arizona 
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and California U. S. No. 1, Size A, round red potatoes at $3.75 
per 100-pound sack. The reports for June 29 and July 3 show 
carlot sales of Arizona U.S. No, 1, Size A, round red potatoes at 
$3.60 and $3.65 to $4 per sack, respectively. On the basis of this 
evidence, which is the best available, it is concluded that, if the 
three carloads of potatoes involved herein had been in suitable 
shipping condition when shipped, they would have had a market 
value at Chicago on or about July 1, 1961, of approximately 
$3.60 per sack. Since each car contained 430 sacks, the carlot 
market value would have been $1,548. The evidence indicates 
that respondent promptly and properly resold the three carloads 
of potatoes for $1,075, $1,225.50 and $1,462, respectively. Ac- 
cordingly, respondent’s loss is $473 on SFRD 20284, $322.50 on 
SFRD 18290, and $86 on SFRD 4204, or a total of $881.50. 


The total purchase price of the four carloads is $3,673. De- 
ducting from this amount the payments made by respondent of 
$1,420.07 and respondent’s loss of $881.50, leaves a balance due 
of $1,371.43. The failure of respondent to pay this amount to 
complainant is in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $1,371.43, with 


interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,371.43, with interest there- 
on at the rate of 5 percent per annum from August 1, 1961, un- 
til paid. 


The facts and circumstances herein shall be published. 


Copies of this order shall be served upon the parties. 


(No. 8839) 


EBIA PRODUCE COMPANY v. RIOJAS PRODUCE. PACA Docket No. 
8557. Decided December 138, 1963. 


Suitable Shipping Condition—Applicability— 
Breach—Damages 


Where suitable shipping condition warranty is not waived, tomatoes are 
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accepted by unloading, and such warranty is breached due to abnormally 
deteriorated condition of the tomatoes on arrival, damages for such 
breach based on value determined by delivered cost and resale proceeds. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Wise & Shahady, 
of San Antonio, Texas, for respondent. Mr. Hiram Childress, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 16, 1961, and the formal 
complaint was filed July 20, 1961. Complainant seeks reparation 
in the amount of $2,235.28, which is alleged to be the balance of 
the total purchase price of a truckload of tomatoes and eggplant 
sold to respondent in March 1961. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on August 29, 1961. A copy of the report of investiga- 
tion was served upon complainant on the same day. Respondent 
filed an answer on September 15, 1961, denying the material al- 
legations of the complaint. Respondent alleges that he contracted 
to purchase U.S. No. 1 tomatoes; that the tomatoes shipped were 
not U.S. No. 1 or in suitable shipping condition; that he rejected 
the shipment; and that the contract was rescinded. Respondent 
requested an oral hearing. 


The oral hearing was held at San Antonio, Texas, on Septem- 
ber 18, 1962. At complainant’s request, the presiding officer of- 
fered and received in evidence complainant’s deposition. Respond- 
ent testified, as did three other witnesses on his behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Rudolph T. Fleischer, doing 
business as Ebia Produce Company, who address is Post Office 
Box 1719, Nogales, Arizona. 


2. Respondent is an individual, Joe Riojas, doing business as 
Riojas Produce whose address is 311 Produce Terminal, San An- 
tonio, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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3. On or about March 4, 1961 complainant sold to respondent 
734 flats and 339 lugs of Florida brand tomatoes for $3,534.50, 
43 flats of Elma brand cherry tomatoes for $129, and 9 lugs of 
Elma brand eggplant for $29.25, or a total price of $3,692.75, 
f.o.b. Nogales, Arizona. Under the contract, respondent was to 
furnish the truck for transporting the produce from Nogales, 
Arizona, to San Antonio, Texas. Roland R. Maness, a buying 
broker in Nogales, Arizona, represented respondent in the trans- 
action. 


4, On March 4, 1961, complainant loaded on respondent’s 
truck 1073 lugs and flats of Florida brand tomatoes, 43 flats of 
Elma brand cherry tomatoes and 9 lugs of Elma brand eggplant. 
The Florida brand tomatoes had been received by complainant 
from Mexico on March 2 and March 4. The 313 flats and 784 
lugs contained in the March 2 load received a Federal-State in- 
spection at Nogales, Mexico, at 8:30 a.m., March 2. The tomatoes 
graded 88 percent U.S. No. 1 quality, with no soft rot. The cer- 
tificate reads as follows: 


“Fairly uniform, Maturity in samples, average 45% 
turning, 30% pink, 20% hard ripe and 4% firm ripe. 
Defects 8 to 20%, average 12%, mostly scars, bruises 
and growth cracks.” 


The 421 flats and 879 lugs of Florida brand tomatoes contained 
in the March 4 shipment also received a Federal-State inspection 
at Nogales, Mexico, at 8:50 a.m., March 4. The certificate states 
that these tomatoes graded 85% U.S. No. 1 quality, with no soft 
rot, and also shows the following: 


“Fairly uniform. Maturity in samples, average 30% 
turning 60% pink and 10% hard ripe. 

Defects 8 to 32% averages approximately 15% includ- 
ing 4% growth cracks, 3% scars and 2% mechanical 
injury.” 


5. The truckload of produce arrived at San Antonio, Texas, 
at about 2 a.m., March 6, 1961. Respondent inspected and un- 
loaded some of the produce at about 4 a.m. the same day and ad- 
vised Maness by telephone that many of the Florida brand to- 
matoes were overripe and decayed. No complaint was made with 
respect to the cherry tomatoes and eggplant. Respondent obtained 
a Federal-State inspection which was made at 9:30 a.m., March 
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7 of the 734 flats of Florida brand tomatoes in the truck and the 
339 lugs placed in storage. The certificate shows the temperature 
of the tomatoes in the truck to be 59° at both the top and bottom 
of the load and also shows the following: 


“Condition: Generally ripe including 65% soft, remain- 
der firm. 2 to 7% average 5% Bacterial Soft Rot in 
advanced stages. 


“Remarks: In addition I examined in storage 339 three- 
layer lugs bearing same brand which applicant states 
unloaded from trailer noted above which shows less than 
1% decay and 50% soft. Inspection and certificate re- 
stricted to product remaining in trailer at time of in- 
spection except as noted under remarks.” 


6. At 2:18 p.m., March 8, 1961, respondent sent complainant 
the following telegram: 


“ON MARCH 4th I PURCHASED LOAD NUMBER 
ON GRADE TOMATOES AND UPON ARRIVAL 
WAS REJECTED BY ME FOR BEING EXCESSIVE 
SOFT DECAY ON TELEPHONE CONVERSATION 
WITH MR. ROLAND MANESS. ON MARCH 6th 7th 
AND 8th YOU ADVISED TO SELL AND I WOULD 
BE PROTECTED FOR LOSS. WE DISCUSSED SUCH 
LOADS AND I REPEATEDLY DEMANDED FOR 
WIRE THAT WE HANDLED FOR SHIPPERS AC- 
COUNT. WIRE NOT RECEIVED AS YET. WILL 
PROMPTLY SELL TOMATOES AS BEST PROCEED- 
INGS FOR YOUR ACCOUNT. I OFFERED TO TAKE 
LOAD BACK TO ARIZONA FREE OF FREIGHT 
AND TRIED TO DO BEST ON MY PART... IF 
ANY OBJECTION PLEASE ADVISE WITHIN TWO 
HOURS.” 


Complainant sent the following telegram in reply at 2:42 p.m. 
the same day. 


“REFERENCE YOUR WIRE TODAY WE HAVE 
NEVER GIVEN YOU OR MR. ROLAND MANESS 
AUTHORITY TO SELL OUR TOMATOES FOR OUR 
ACCOUNT INSTEAD WE OFFERED A JUST AL- 
LOWANCE WHICH ACCORDING TO YOUR AGENT 
MR. MANESS HE IN YOUR NAME ACCEPTED 
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THIS MORNING. LATER HE CALLED AND AD- 
VICED THAT YOU CHANGED YOUR MIND AND 
THEREFORE WE ADVICED MR. MANESS THAT 
WE WERE PLACING YOUR MERCHANDISE ELSE- 
WHERE. PLEASE BE ADVICED THAT SAID MER- 
CHANDISE BE TURNED OVER TO F H WATSON 
OF 329 PRODUCE TERMINAL. THE MANIFEST TO 
BE TURNED OVER TO WATSON COMPANY IS 
THE FOLLOWING 545 15655 57356 18966 15067 PLUS 
43 FLATS CHERRY TOMATOES AND 9 LUGS EGG- 
PLANT THANK YOU.” 


At 12:20 p.m. March 9, respondent sent the following telegram: 


“IN REPLY TO CONVERSATION ON SECOND 
PHONE CALL LAST NIGHT WE ADVISE WATSON 
REFUSE ACCEPT DELIVERY ON TOMATOES OUR 
DELAY IN ATTENDING TO TURN LOAD TO WAT- 
SON DUE TO LACK WIRE AUTHORITY FROM 
YOU INABILITY TO LOCATE MANAGER SINCE 
WATSON REFUSE LOAD WE SELLING FOR TO 
ACCOUNT TO WHOM EVER IT MAY CONCERN 
WE WILL REMIT PROCEEDINGS IF UNSATISFAC- 
TORY SUGGEST YOU TURN MATTER TO U.S.D.A.” 


7. Between March 8 and March 16, 1961, respondent sold 
1,037 containers of Florida brand tomatoes for gross proceeds of 
$2,049.25, 9 lugs of eggplant for $38.25 and 42 flats of cherry 
tomatoes for $134.25, or total gross proceeds of $2,221.75. One 
crate of cherry tomatoes and 36 containers of Florida brand 
tomatoes were dumped. Respondent’s expenses were $500 for 
freight, $19.85 for ice in transit, $25.25 for terminal icing, and 
$222.18 for hauling charges, or a total of $767.28. Respondent’s 
check for the net proceeds of $1,454.47 was sent to complainant 
on April 4, 1961, together with a copy of respondent’s accounting. 


8. The formal complaint was filed July 20, 1961, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant testified by deposition that on March 4, 1961, 
Roland R. Maness, a buying broker in Nogales, Arizona, came to 
complainant’s warehouse; that he represented himself as the 
agent of respondent; and that he examined and purchased the 
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produce in question for respondent for a total price of $3,692.75, 
f.o.b. Nogales, Arizona. Complainant further testified that the 
Florida brand tomatoes sold to respondent had been received by 
complainant from Mexico and that Maness inspected the Federal- 
State inspection certificates of such tomatoes prior to the pur- 
chase. The documentary evidence submitted by complainant in- 
cludes the inspection certificates set forth in Finding of Fact No. 
4, a copy of complainant’s delivery sheet showing respondent as 
the buyer and the signatures of Maness and the truck driver, and 
two invoices addressed to respondent, one for the Florida brand 
tomatoes and the other for the cherry tomatoes and eggplant. 


Respondent testified that on or about March 3, 1961, he placed 
an order for U.S. No. 1 star pink tomatoes with Roland Maness 
and that Maness later advised he had obtained a load of tomatoes 
of exceptional quality. Respondent further testified that he did 
not know complainant was involved in the transaction. Respond- 
ent also testified that complainant’s delivery sheet or ticket cor- 
rectly sets forth the commodities and prices agreed upon. 


Maness was not called as a witness by either party but the 
report of investigation contains a letter he wrote to the Depart- 
ment on April 17, 1961. Therein Maness states that on March 3, 
1961, he purchased a load of pink tomatoes from complainant for 
respondent on an f.o.b. basis to be shipped the next day on re- 
spondent’s truck; that he told respondent the tomatoes had been 
grading 85 to 88 percent U.S. No. 1 quality; that the tomatoes 
shipped were of that quality; and that he and the truck driver 
supervised the loading and no heavy color tomatoes were loaded. 
The truck driver, Andy Hernandez, testified that he did not in- 
spect the tomatoes loaded and that he had no authority or quali- 
fications to do so. 


Although respondent contends otherwise, it is our conclusion 
that the preponderance of the evidence establishes that Maness 
was the agent of respondent in purchasing the tomatoes. Admit- 
tedly, Maness had purchased a previous load of produce for re- 
spondent who paid the seller. Futhermore, it does not appear 
from the communications between the parties that respondent 
had ever contended that Maness was not his agent in the trans- 
action. It is further concluded that the contract did not call for 
U.S. No. 1 tomatoes. 


The parties are in agreement that the sale was on an f.0o.b. 
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basis. The term “f.o.b.” is defined in the regulations in effect at 
the time of the transaction (7 CFR 46.41 (i)) to mean that the 
produce sold is to be placed free on board the truck in suitable 
shipping condition. The term “suitable shipping condition” is de- 
fined in section 46.41(j) to mean that the commodity, at the time 
of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination agreed 
upon. It appears to be complainant’s position that the warranty 
of suitable shipping condition was rendered inapplicable here be- 
cause Maness inspected the tomatoes prior to purchase and be- 
cause the tomatoes were shipped on respondent’s truck. While the 
regulations expressly provide that certain terms when used in a 
contract, such as “f.o.b. acceptance final,” will be construed as a 
waiver of the suitable shipping condition rule by the buyer, com- 
plainant does not contend that one of these terms was used in the 
contract here. Accordingly, it is concluded that there was a war- 
ranty of suitable shipping condition in the transaction. 


Respondent next contends that he rejected the shipment on 
March 6 because of the condition of the tomatoes; that Maness 
authorized him to sell the tomatoes and he “would protect him 
with the shipper;” and that complainant directed respondent to 
deliver the load of produce to H. F. Watson Produce. It is urged 
that these acts constituted a rescission and discharge of the origi- 
nal sale, relieving respondent from any liability. 


The evidence is in conflict with respect to most of the events 
following arrival of the shipment. According to Maness, re- 
spondent asked for and was granted an allowance of 35 cents 
per container on the Florida brand tomatoes, but respondent sub- 
sequently repudiated such agreement. In any event, respondent 
unloaded 339 lugs of the tomatoes and placed them in storage, 
which constituted an acceptance of the entire load pursuant to 
section 46.2(a) of the applicable regulations. While complainant 
did authorize respondent by telegram on March 8 (Finding of 
Fact No. 6) to turn the shipment over to H. F. Watson Produce, 
the fact remains that it was not turned over to that company. This 
was due either to respondent’s delay as indicated in his telegram 
of March 9 or to the fact that Watson thought respondent had 
already sold some of the tomatoes. Furthermore, respondent 
states that he sold some of the tomatoes on March 8. There is no 
indication that complainant was aware the tomatoes had been 
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unloaded and partially sold at the time he sent the March 8 
telegram. On the basis of the evidence it is concluded that re- 
spondent accepted the tomatoes and that there was no rescission 
of the contract. 


Having accepted the shipment, respondent is liable for the 
total purchase price thereof, less the damages, if any, resulting 
from a breach of warranty by complainant. The burden of prov- 
ing both the breach and damages rests up respondent. Moritz v. 
Tannous, 21 A.D. 158. 


Respondent contends that the tomatoes were not in suitable 
shipping condition when shipped. The destination inspection 
(Finding of Fact No. 5) clearly shows that the tomatoes were 
abnormally deteriorated on arrival because of the percentage of 
tomatoes which were soft and affected by Soft Rot. The testi- 
mony of the truck driver establishes that the truck was properly 
refrigerated in transit. There is no indication that the trans- 
portation services and conditions were other than normal. Ac- 
cordingly, it is our conclusion that the Florida brand tomatoes 
were not in suitable shipping condition at the time of shipment. 


The proper measure of damages for a breach of warranty is 
the difference between the market value of the produce delivered 
and the market value of the produce if it had been as warranted. 
Christian & Cockrill v. Edward Pitsch, 21 A.D. 603. In the ab- 
sence of other evidence the delivered cost of the Florida brand 
tomatoes of $4,028.09 is accepted as the market value of such 
tomatoes if they had been as warranted. This figure consists of 
the f.0.b price of $3,534.50, and the freight and icing charges in 
transit of 46 cents per container, or $493.59. Respondent appears 
to have promptly and properly disposed of the tomatoes for gross 
proceeds of $2,049.25. This sum is accepted as the best evidence 
of the value of the tomatoes received. The difference between 
these two values or $1,978.84, represents respondent’s damages. 
In addition, respondent incurred expenses for terminal ice and 
hauling in connection with the disposition of the tomatoes of 21 
cents per container, or $225.33, plus $2.50, the cost of a certifi- 
cate for the 36 containers dumped, or a total of $227.83. Con- 
sequently, respondent’s total damages are $2,206.67. 


The total purchase price of the shipment is $3,692.75. Deduct- 
ing respondent’s damages of $2,206.67 and the amount paid by 
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respondent of $1,454.47, or $3,661.14, leaves a balance due com- 
plainant of $31.61. 

The failure of respondent to pay to complainant the sum of 
$31.61 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $31.61, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1961, 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8840) 


MICHIGAN FROSTED Foops Co. v. R. ZEITZER COMPANY. PACA 
Docket No. 8848. Decided December 13, 1963. 


Rejection Without Reasonable Cause—Failure to 
Give Shipping Instructions—Damages 


Buyer’s failure to give shipping instructions at approximately the time for 
final delivery constitutes a rejection without reasonable cause and pro- 
ceeds resulting from a prompt and reasonable resale by seller utilized 
to determine damages. 

Mr. B. J. Tally, of Bay City, Michigan, for complainant.' Mr. Emmamuel 
Brachfeld, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 2, 1962. The formal com- 
plaint was filed June 18, 1962, and an amendment thereto was 
filed August 22, 1962. Complainant seeks an award of reparation 
in the amount of $1,866, which is alleged to be the difference be- 
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tween the contract price of $5,700 for 1,000 cases of frozen lima 
beans sold to respondent in October 1961 and the net proceeds 
of $3,834 realized upon resale after respondent refused to accept 
such beans. 


A copy of the Department’s report of investigation and copies 
of the formal complaint and amendment thereto were served 
upon respondent on September 19, 1962. A copy of the report of 
investigation was served upon complainant on September 20, 
1962. Respondent filed an answer on October 8, 1962, alleging 
that complainant shipped the beans before May 15, 1962, in vio- 
lation of respondent’s instructions given pursuant to the con- 
tract terms and that complainant resold the rejected produce at 
a price below the prevailing market price. Respondent requested 
an oral hearing. 


An oral hearing was held at New York, New York, on May 2, 
1963. Harold H. Huster, Stuart Zeitzer, and Reuben Zeitzer testi- 
fied for respondent. The deposition testimony of complainant’s 
president, Floyd R. Beutel, was offered and received in evidence. 
Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Michigan Frosted Foods Co., is a corporation 
whose address is 903 East John Street, Bay City, Michigan. 


2. Respondent is an individual, Reuben Zeitzer, doing busi- 
ness as R. Zeitzer Company, who address is 101-07 Horatio 
Street, New York, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about October 3, 1961, in the course of interstate 
commerce, complainant sold to respondent 2,500 30-pound cases 
(12 214-pound packages per case) of Michigan brand frozen 
baby lima beans, U.S. Grade A, 1961 pack, and 520 cases (12 4- 
pound packages to the case) of Michigan brand frozen cooked 
squash, U.S. Grade A, 1961 pack, at agreed prices of 19 and 9 
cents per pound, respectively, delivered to respondent’s storage 
space in The Manhattan Refrigerating Co., New York, New 
York. The contract further provided for shipment of 25,000 
pounds of the lima beans on October 10 or 11, 1961, one load on 
or about January 15, 1962, and the balance approximately May 
15, 1962, with the squash to be held for further instructions and 
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shipped with the balance of the lima beans. As to payment the 
contract specified “Net cash open invoice payment on receipt of 
merchandise.” The contract between the parties was negotiated 
by Harold H. Huster, a broker located at 100 Hudson Street, 
New York, New York. 


4. Subsequent to the making of the contract, respondent re- 
quested complainant to postpone shipment of the first load and 
complainant did so. On or about November 15, 1961, at respond- 
ent’s order, complainant shipped to respondent 250 cases of the 
lima beans and 300 cases of the squash. On or about February 
15, 1962, and after requests made for payment by complainant 
on January 4 and February 9, 1962, respondent paid complain- 
ant’s invoice for this shipment. 


5. In letters to respondent dated March 15, March 23 and 
April 19, 1962, complainant requested shipping instructions on 
all or part of the remaining lima beans and squash. 


6. On or about April 27, 1962, at respondent’s order, com- 
plainant shipped to respondent 1,000 cases of the lima beans. On 
or about July 5, 1962, complainant received respondent’s check 
for $5,700 in payment of this shipment. 


7. On May 11, 1962 complainant after failing to get further 
shipping instructions, shipped another load of 1,000 cases of 
lima beans to respondent at New York City. This load arrived 
on May 14, 1962, and respondent rejected it to the broker on the 
ground that shipmant had not been ordered. The beans were 
placed in the storage facility of The Manhattan Refrigerating 
Co., for the account of complainant. 


8. On or about June 4, 1962, complainant resold the 1,000 
cases of lima beans referred to in Finding 7 to Edward Boker, 
Inc., New York, New York, at a price of 1314 cents a pound, or 
a total of $4,050. Complainant paid warehouse handling and 
storage charges of $216, leaving a net sum, of $3,834. 


9. There is now due and owing from respondent to com- 
-plainant the difference between the agreed purchase price of the 
1,000 cases of frozen baby lima beans rejected by respondent, 
$5,700, and the net proceeds realized upon resale thereof, $3,834, 
or the sum of $1,866, no part of which has been paid. Complain- 
ant seeks no damages with respect to the lima beans not shipped 
or the balance of the squash. 
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10. An informal complaint was filed April 2, 1962, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract entered into by Floyd R. Beutel, president of 
complainant, and Stuart Zeitzer, an employee of respondent, 
called for shipment of 2,500 cases of lima beans and 520 cases of 
squash. The record shows that respondent accepted and paid for 
1,250 cases of the beans and 300 cases of the squash. In its 
amendment to the formal complaint, complainant avers that no 
damages are being claimed on the balance of the squash, 220 
cases, or on the balance of 250 cases of beans which were not 
shipped or sold for the account of respondent. This leaves for 
our consideration only the 1,000 cases of lima beans which were 
rejected by respondent. 


Respondent alleged in his answer that under the contract he 
had until May 15 to give shipping instructions with respect to 
the balance of the beans; that, prior to May 15, he instructed the 
broker to hold the beans in Michigan until further notice because 
respondent was attempting to resell them in the West and wanted 
to ship direct to the customer to save freight costs; and that 
complainant shipped the 1,000 cases of beans on May 11 in viola- 
tion of such instructions. The contentions contained in respond- 
ent’s brief are substantially the same. 


Complainant alleged in the formal complaint and respondent 
admitted in his answer that the terms of the contract agreed 
upon are correctly set forth in the broker’s memorandum of sale 
dated October 3, 1961. The portion of this memorandum concern- 
ing shipment of the third load reads “Balance approximately May 
15th.” At the oral hearing, the broker expressed the opinion that 
these words meant a few days one way or the other from May 
15. The broker also testified that at the request of complainant 
he asked Stuart Zeitzer several times between May 1 and May 11 
for shipping instructions and that Zeitzer said he would give 
such instructions but failed to do so. Stuart Zeitzer testified that 
on or about May 1, 1962, he told the broker he did not need the 
beans at that time, and to keep them in Michigan and shipping 
instructions would be furnished. 


Although the memorandum of sale does not expressly provide 
for the giving of shipping instructions by respondent as to the 
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lima beans, nevertheless, complainant requested such instructions 
in connection with all three loads. It appears, therefore, that the 
parties understood respondent could give such instructions at 
least up to the time specified for shipment. This time was not 
May 15 as contended by respondent but “approximately May 
15th.” Whether shipment on May 11 was in compliance with this 
provision is a matter which we need not decide. Even if it be as- 
sumed that such shipment constituted a breach, it was not a 
material one. Respondent has not shown that it was to his detri- 
ment. No evidence was submitted by respondent to show that the 
broker was advised that respondent was attempting to resell the 
beans in the West and the broker denied being so advised. Fur- 
thermore respondent did not give any shipping instructions prior 
to the arrival of the load on May 14 and so far as the record 
shows he had no intention of doing so prior to May 15. This 
latter observation is bolstered by the fact that respondent de- 
layed ordering shipment of the first load for more than a month 
and the second load for more than three months. It was only 
after complainant, in his letter to respondent of April 19, 1962, 
threatened to resell the balance of the lima beans and squash 
that respondent finally ordered shipment of the second load. It is 
concluded that respondent’s rejection of the 1,000 cases of lima 
beans was in violation of section 2 of the act. 


The general measure of damages for nonacceptance of produce 
is the difference between the contract price and the market value 
of the rejected produce. The delivered price of the 1,000 cases of 
lima beans was $5,700. The broker testified that at the request 
of complainant, following the rejection, he attempted to sell the 
beans; that the only offer he received was from Edward Boker, 
Inc., on May 31, 1962, at 14 cents per pound, subject to approval 
of a representative sample; that on June 4, 1962, Edward Boker, 
Inc., agreed to purchase the beans on the basis of its inspection 
at 1314 cents per pound; and that this price which complainant 
agreed to was the best obtainable. Complainant seeks to recover 
$1,866, the difference between the contract price of $5,700 and 
the net sum realized on resale of $3,834. 


It is respondents contention that on May 15, 1962, the pre- 
vailing market price of frozen baby lima beans, Grade A, in 40- 
ounce packages, was approximately 1714 cents, delivered New 
York. In support of this position respondent submitted in evi- 
dence letters from two New York dealers quoting prices from 
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California shippers to this effect. Respondent also read into the 
record similiar information contained in the May 1962 issue of 
“Quick Frozen Foods,” a trade magazine. The broker testified 
that these price quotations were strictly “hopeful” prices; that 
during May and June the market for baby lima beans was de- 
pressed; and that the best price obtainable was 16 cents per 
pound delivered and this was only for quantities of 150 cases or 
less, The records of the broker show that on May 14 he sold 150 
cases of lima beans of the same quality as those involved herein 
for 16 cents per pound and 1,000 cases at 15 cents per pound. 


In the circumstances of this case, we are satisfied that the 
more reliable evidence supports the conclusion that resale was 
made in good faith, within a reasonable time, with reasonable 
care and judgment, and for the best possible price. In reselling 
the lima beans, complainant sustained damages in the amount of 
$1,866. Reparation in that amount, plus interest, should be 
awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,866, with interest thereon 
at the rate of 5 percent per annum from June 1, 1962, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8841) 


DEAN WITTER & Co. v. H. JAcops Potato Co. PACA Docket No. 
9210. Decided December 16, 1963. 


Order Reopening After Default 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a de- 
fault order was issued October 15, 1963, awarding reparation to 
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complainant against respondent. On November 13, 19638, re- 
spondent was granted an extension of time within which to file 
a motion to reopen the proceeding after default in the filing of 
an answer pursuant to section 47.25(e) of the rules of practice 
(7 CFR 47.25(e).) and the order of October 15 was stayed pend- 
ing the issuance of a further order in this proceeding. On Novem- 
ber 22, 1963, respondent filed an affidavit and motion to reopen 
after default. Respondent alleges, in effect, that his failure to file 
an answer herein was due to the failure of his former attorney 
to do so without respondent’s knowledge. A copy of respendent’s 
motion was served upon complainant and complainant objected 
to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
the circumstances, and that good reason has been shown why the 
relief requested in the motion should be granted. Cf. Reynolds 
Reed v. William Seychew, 16 A.D. 791 (1957) ; Mendelson-Zeller 
Co. v. United Fruit Distributors, 16 A.D. 790 (1957). According- 
ly, respondent’s default in the filing of an answer in this pro- 
ceeding is hereby set aside, the order of October 15, 1963, is 
hereby vacated and respondent is granted 10 days from the date 
of service of this order within which to file an answer. 


(No. 8842) 


In re WILLIAM D. BETHEA, d/b/a STANDARD FRUIT & PRODUCE 
Co. PACA Docket No. 8841. Decided December 18, 1963. 


Dismissal—Death of Respondent 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued July 9, 1963, suspending respondent’s license under 
the act for a period of 15 days. A petition, filed by respondent 
July 22, 1963, to reargue the proceeding and reconsider the order 
of July 9, 1963, was denied July 30, 1963, and the suspension of 
respondent’s license for a period of 15 days was made effective 
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September 3, 1963. On September 5, 1963, the order of July 30, 
1963, was stayed pending the outcome of respondent’s appeal of 
this proceeding to the United States Court of Appeals for the 
Fifth Circuit. The proceeding was remanded by the Court De- 
cember 10, 1963, due to the death of respondent. In view of re- 
spondent’s death, the complaint herein is hereby dismissed. 


(No. 8843) 


IRVING GOLDBERG & SONS v. CARBONE BROTHERS & Co., INC. 
PACA Docket No. 8989. Decided December 19, 1963. 


Contract—Consignment—Agent 
Action for purchase prices dismissed where receiver established transactions 
to be consignments entered into with employee of shipper authorized to 
make such consignments. 


H. P. Parker & Son, of Alhambre, California, for complainant. Respondent 
pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed December 17, 1962. Complainant 
seeks reparation in the sum of $4,385.05, which is alleged to be 
the balance of the total purchase price of three carloads of table 
grapes sold and delivered to respondent at New York, New 
York, during August 1962. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on January 
22, 19638. A copy of the report of investigation was served upon 
complainant’s representative on January 25, 1963. Respondent 
filed an answer on March 15, 1963, denying that the grapes were 
sold to respondent by complainant. Respondent alleges that the 
three carloads of grapes were consigned to respondent to be sold 
for complainant and that respondent has accounted to complain- 
ant for the total net proceeds realized from the sale of the three 
carloads. Respondent requested an oral hearing. 
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An oral hearing was held at New York, New York, on August 
9, 1963. Complainant was not represented at the hearing and 
no witnesses appeared to testify in its behalf. An employee of 
respondent, Charles Cohn, was the only witness to appear and 
testify. All of the exhibits attached to the formal complaint and 
the answer were received in evidence. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Irving R. Gold- 
berg, Donald J. Goldberg, Gerald Goldberg, and Frederick W. 
Goldberg, doing business as Irving Goldberg & Sons, whose ad- 
dress is Post Office Box 205, Delano, California. 


2. Respondent, Carbone Brothers & Co., Inc., is a corporation 
whose address is 204 Franklin Street, New York, New York. At 
the time of the transactions involved in this proceeding, respond- 
ent was licensed under the act. 


38. On or about August 8, 9 and 13, 1962, in the course of 
interstate commerce, complainant entered into agreements with 
respondent whereby complainant was to ship to respondent a 
total of three carloads of Thompson Seedless and Red Malaga 
grapes, Rennie Boy Brand, for sale on a consignment basis. The 
contracts were negotiated by complainant’s assistant sales mana- 
ger, William “Whitey” Kirchberg, and respondent’s vice-presi- 
dent, George Saer, Jr. 


4. Pursuant to the foregoing contracts complainant shipped 
grapes meeting contract requirements in cars PFE 40511, PFE 
46395, and PFE 11118, from Delano, California, to respondent 
at New York, New York, on August 9, 10 and 14, 1962, respec- 
tively. Car PFE 40511 contained 200 lugs of Red Malaga grapes 
and 835 lugs of Thompson Seedless. The other two cars each 
contained 1,035 lugs of Thompson Seedless. 


5. On or about August 11, 13 and 15, 1962, complainant sent 
sales invoices to respondent showing a price of $2.75 per lug for 
the 2,070 lugs in the first two cars and $2.50 per lug for the 
1,035 lugs in the last car, plus $50 per car for precooling, f.o.b. 
Delano, California. 


6. On August 10, 1962, respondent received the following 
telegram signed “IRVING GOLDBERG & SONS WHITEY”: 
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“SHIPPED TODAY PACIFIC 46395 ROUTED SPUP 
CBQ NYC WITH 1035 TKV RENNIE BOY BRAND 
SEEDLESS ADVISE WHEN ADDITIONAL SUP- 
PLIES NEEDED THANKS REGARDS.” 


7. On August 18, 1962, respondent wired complainant as 
follows: 


“REFERENCE WIRE THANKS CAR 10TH FIGURE 
NEXT CAR MONDAY OR TUESDAY THANKS.” 


8. On August 14, 1962, respondent received a second telegram 
which was also signed “IRVING GOLDBERG & SONS 
WHITEY,” as follows: 


“SHIPPED TODAY PACIFIC 11118 ROUTED SPUP 
CNW NYC WITH 1035 WKV RENNIE BOY SEED- 
LESS THANKS REGARDS.” 


9. On August 22 and 23, 1962, the parties exchanged the fol- 
lowing wires: 


Respondent to complainant - August 22 


“PFE 40511 SEEDLESS COMPLETE AVERAGE 2.54 
SELLING RED MALAGAS 3.00 3.58 STILL 85 ON 
HAND.” 


Complainant to respondent - August 22 


“RETEL PFE 40511 SHIPPED 8TH WE BILLED 
YOU 2.75 BOTH SEEDLESS REDMALS WHICH YOU 
PURCHASED FROM WHITEY OUR SALES AGENT 
STOP WE AIRMAILED YOU INVOICE AUGUST 
11TH STATING SAME IF YOU THOUGHT YOUR 
PURCHASES WERE CONSIGNMENTS WHY DIDNT 
YOU WIRE US WHEN RECEIVED OUR INVOICES.” 


Respondent to complainant - August 23 


“RE YOUR TELEGRAM PFE 40511 PFE 46395 PFE 
11118 GRAPES THESE CARS WERE NOT PURCHAS- 
ED BY US THEY WERE GIVEN TO US TO SELL 
FOR YOUR ACCOUNT BY YOUR SALES MANAGER 
WHITEY STOP I DID NOT WIRE YOU BECAUSE I 
SPOKE TO WHITEY WITHIN ONE HOUR AFTER 
THE FIRST INVOICE WAS RECEIVED HE TOLD 
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ME TO DISREGARD THE INVOICES THAT IT WAS 
JUST A MATTER OF PROTECTING IRVING GOLD- 
BERG & SONS FOR CLAIM PURPOSES THIS IS 
ALL I KNOW OF THE MATTER IF YOU WANT 
ANY FURTHER INFORMATION CALL ME AT CAR- 
BONE BROS & CO OR MY HOME TERRACE 6 6399 
REGARDS.” 


10. During the period beginning on or about August 15, 1962, 
and ending on or about August 24, 1962, respondent sold the 
grapes contained in cars PFE 40511, PFE 46395, and PFE 
11118, for net proceeds of $4,044.95. This amount was paid to 
complainant by respondent. 


11. The formal complaint was filed on December 17, 1962, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


The principal question involved herein is whether the trans- 
actions entered into between complainant and respondent were 
contracts of sale or consignment. It is complainant’s position that 
the grapes were sold to respondent and that a balance of $4,385.05 
remains due on the agreed purchase prices. Respondent contends 
that the grapes were shipped on consignment and that complain- 
ant has been paid in full the net proceeds realized, $4,044.95. 


The contracts between the parties were negotiated by com- 
plainant’s assistant sales manager, William Kirchberg, and re- 
spondent’s vice-president, George Saer, Jr., neither of whom 
testified at the hearing or by way of deposition. In the circum- 
stances, we must look elsdwhere in the record to determine the 
understanding, if any, reached by them. Such record consists of 
the Department’s report of investigation, the exhibits attached 
to the pleadings, and the testimony given at the hearing by re- 
spondent’s employee, Charles Cohn. 


Having alleged the transactions to be sales at agreed prices, 
f.o.b. Delano, California, complainant has the burden of proving 
such allegation by a preponderance of the evidence. Francis J. 
McEneny v. Mangum & Yates Company, Inc., 15 A.D. 1245. In 
support of this burden, complainant relies upon the three in- 
voices mailed to respondent and the affidavit of complainant’s 
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assistant sales manger, William Kirchberg. The invoices, which 
were received by respondent, show the transactions as sales to 
respondent at specific unit prices, plus precooling charges. Ac- 
cording to Kirchberg, whose nickname is “Whitey,” the first two 
carloads of grapes were sold over the telephcne on August 8 and 
9, 1962, to George Saer, Jr., at an agreed price of $2.75 per lug, 
f.o.b. Delano, California, plus $50 precooling, with the third car 
being shipped in response to a wire received from Saer on or 
about August 13, 1962, at a price of $2.50 per lug, f.o.b. Delano, 
California, plus $50 precooling. This claimed wire was not of- 
fered in evidence. 


Respondent’s position in the matter is set forth at length in a 
nine-page letter to the Department dated November 2, 1962, 
from respondent’s Charles Cohn. In summary, Cohn points out 
that the arrangement called for respondent to handle the three 
carloads on consignment, as all previous cars had been handled 
for complainant, and that Kirchberg’s two wires of August 10 
and 14, 1962, confirm that fact because in neither wire is any 
mention made of the cars being purchased or sold, nor is there 
any confirmation of f.o.b. prices in accordance with the usual and 
customary practice where produce is sold on an f.o.b. basis. 


As to complainant’s invoices and the claim that respondent 
failed to question them promptly by wire, Cohn refers to Saer’s 
wire to complainant of August 23, 1962, which reads in part, as 
follows: “I DID NOT WIRE YOU BECAUSE I SPOKE TO 
WHITEY WITHIN ONE HOUR AFTER THE FIRST IN- 
VOICE WAS RECEIVED HE TOLD ME TO DISREGARD 
THE INVOICES THAT IT WAS JUST A MATTER OF PRO- 
TECTING IRVING GOLDBERG & SONS FOR CLAIM PUR- 
POSES.” Cohn also refers to Kirchberg’s request for information 
from Saer on August 20 and 21, 1962, as to the prices at which 
the grapes were selling, and suggests that Kirchberg’s interest 
and concern were solely because the grapes were on consignment, 
since there would have been no need for the calls had the grapes 
been sold outright on an f.o.b. basis. In directing our attention 
to the fact that complainant’s first two telegrams dated August 
10 and 14, 1962, were signed “IRVING GOLDBERG & SONS 
WHITEY,” while all of the remaining wires from complainant 
showed the sender as “IRVING GOLDBERG & SONS,” Cohn 
further suggests that Kirchberg may not have made it clear to 
complainant that the three cars had been shipped on consign- 
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ment. In this connection, reference is made to a telephone call 
Saer received from Kirchberg on the night of August 23, 1962. 
In the course of this call, according to Cohn, Kirchberg acknow- 
ledged that he had consigned the grapes to respondent without 
complainant’s knowledge. Finally, Cohn states in his letter that 
non-beneficial notices were filed by respondent with the deliver- 
ing carrier showing complainant as beneficial owner, and that 
such non-beneficial notices are filed only on cars consigned to re- 
spondent, and never on cars purchased f.o.b. by respondent. 


In complainant’s wire to respondent of September 12, 1962, 
reference is made to a conversation had with C. W. Lombardo, a 
produce broker of Phoenix, Arizona, who promised respondent 
would remit in full to complainant. In Lombardo’s account of 
this conversation in the report of investigation, no mention is 
made of any promise to pay complainant. As reported by Lom- 
bardo, he talked with Irving Goldberg in early September 1962, 
presumably at respondent’s request and after explaining re- 
spondent’s position, Goldberg advised that complainant needed 
the money and that if respondent would pay for the three cars 
complainant would make it up eventually. Of special note in Lom- 
bardo’s account of the conversation is the admission attributed 
to Goldberg that “he had some trouble with Kirchberg turning 
in a f.0.b. sale and later the customer would call... and tell him 
that he had never bought at the price that Whitey had turned 
in’ 

As further evidence that the shipments here were on a con- 
signed basis, we find in the investigation report a letter dated 
October 18, 1962, from Harry Gilfenbain, a buying broker for 
respondent on the West Coast, which reads in part: 


“It always has been a practice of Carbone Bros. Co. 
never to buy any fruit on f.o.b. basis without my per- 
sonal inspection. My statement can be checked out by 
calling various grape shippers in the San Joaquin Val- 
ley. They will tell you that they could not sell on f.o.b. 
basis direct to Carbone Bros. without my inspection.” 


At the hearing, Cohn produced respondent’s original car record 
book and car record envelopes covering the three cars in ques- 
tion. The presiding officer examined these documents and found 
all three cars recorded as being received on a consigned basis. 
Attached to respondent’s answer are photostat copies of account 
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sales on eleven cars of grapes handled by respondent on a con- 
signment basis for complainant’s account during the 1961 season. 
These account sales were offered by respondent to support its 
position that at no time were grapes ever purchased from com- 
plainant, either on an f.o.b. basis, or any other basis, and that in 
each and every instance grapes received from complainant were 
handled by respondent on a consignment basis. 


As stated earlier, the burden of proof is upon complainant to 
establish the terms and conditions of the contracts relied upon. 
On the evidence before us, it is concluded that complainant has 
failed completely to sustain this burden. We are also satisfied 
from such evidence that the transactions were consignments, as 
contended by respondent, and it is so concluded. In its answer, 
respondent alleges that the payment made to complainant, 
$4,044.95, constituted the net proceeds realized from the sale of 
the three cars of grapes. Complainant admits receiving this sum 
and raises no question as to the correctness of respondent’s ac- 
counting. 


There remains only the question whether Kirchberg had 
authority to consign these shipments so as to bind complainant. 
While the question was not raised directly by complainant, the 
report of investigation indicates that Irving Goldberg took the 
position “that Whitey had no authority to consign anything 
without his permission.” There is no question that Kirchberg 
was employed by complainant and in its wire to respondent of 
August 22, 1962, complainant refers to Kirchberg as “Our Sales 
Agent.” Acting in such capacity, we believe Kirchberg’s duties 
would include those of entering into consignment contracts for 
complainant. In the case of The Cleveland Vegetable Market Co. 
v. Simon Siegel Co. and or Al Kaiser & Bros., Inc., 9 A.D. 713, 
we quoted the following principle of agency which appears ap- 
plicable to the present situation: 


“If any act done by an agent is within the apparent 
scope of his authority with which he has been clothed, 
it matters not that it is directly contrary to the instruc- 
tions of the principal; the latter will, nevertheless, be 
liable, unless the third person with whom the agent 
dealt knew that he was exceeding his authority or vio- 
lating instructions.” 


In consigning the three carloads of grapes to respondent, Kirch- 
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berg acted within the scope of his employment so as to make his 
actions binding upon complainant as the principal. This con- 
clusion is not altered by the fact that Kirchberg may have vio- 
lated complainant’s instructions. 


On the basis of the record before us, it is concluded that the 
complaint should be dismissed, 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8844) 


PACA Docket No. 9122. Dismissed December 6, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8845) 


PACA Docket No. 8533. Dismissed December 12, 1963, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8846) 


Six L’s PACKING Co., INC. v. MARCO FERRANTE. PACA Docket 
No. 9233. Reparation of $400 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued December 17, 1963 by Thomas J. Flavin, Judicial 
Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 8847) 


MAX WILKES v. BAMA BROKERS. PACA Docket No. 9264. Re- 
paration of $799 with 5 percent interest from July 1, 1963, 
awarded complainant against respondent in order issued De- 
cember 2, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8848) 


CHARLES W. WETEGROVE COMPANY, INC. v. LOU GRASMAN & 
Sons. PACA Docket No. 9262. Reparation of $1,480 with 5 
percent interest from June 1, 1963, awarded complainant 
against respondent in order issued December 2, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8849) 


SIMON PRODUCE COMPANY v. LEE TANNER PRODUCE, INC. PACA 
Docket No. 9253. Reparation of $1,079.27 with 5 percent in- 
terest from June 1, 1963, awarded complainant against re- 
spondent in order issued December 2, 1963, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 8850) 


D’ARRIGO BROS. COMPANY OF NEW YORK v. H & E PRODUCE Co. 
PACA Docket No. 9265. Reparation of $552.50 with 5 percent 
interest from May 1, 1963, awarded complainant against re- 
spondent in order issued December 2, 1963, by Thomas J. 
Flavin, Judicial Officar. 
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(No. 8851) 


Nova ScoTIA BLUEBERRY EXPORTERS v. RED CHERRY PIE SHOP. 
PACA Docket No. 9263. Reparation of $615 with 5 percent 
interest from November 1, 1962, awarded complainant against 
respondent in order issued December 12, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8852) 


Tip ToP GROWERS & PACKERS, INC. v. IDEAL FRUIT & PRODUCE 
Co., Inc. PACA Docket No. 9272. Reparation of $1,842.45 with 
5 percent interest from June 1, 1963, awarded complainant 
against respondent in order issued December 13, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8853) 


Tip TOP GROWERS & PACKERS, INC. v. UNITED FRUIT DISTRIBU- 
TORS, INc. PACA Docket No. 9270. Reparation of $7,482.95 
with 5 percent interest from June 1, 1963, awarded complain- 
ant against respondent in order issued December 13, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8854) 


TREESDALE FARMS, INC. v. M. I. TWEEDLE. PACA Docket No. 





9281. Reparation of $1,373.80 with 5 percent interest from 
May 1, 1962, awarded complainant against respondent in order 
issued December 19, 1963, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 8855) 


O. D. HuFF, JR., INC. v. JOE HANNA. PACA Docket No. 9278. 
Reparation of $7,268.45 with 5 percent interest from July 1, 
1963 awarded complainant against respondent in order issued 
December 30, 1963, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8856) 


FARMERS EXCHANGE, INC. OF EBENSBURG, PENNSYLVANIA v. THE 
A. E. ALBERT & SONS, INC. PACA Docket No. 9217. Order is- 
sued December 12, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8857) 


FARMERS MARKETING SERVICE, INC. v. L. R. WAIT & SON. PACA 
Docket No. 8697. Order issued December 31, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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COURT DECISIONS 


UNITED STATES v. BEATRICE FooDS COMPANY. Decided December 
17, 1963. 


UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI, 
WESTERN DIVISION 


No. 21317 


MEMORANDUM OPINION, 
FINDINGS OF FACT, 
AND CONCLUSIONS OF LAW 


John W. Oliver, District Judge 


This prosecution, by way of a twenty-four count information, 
for alleged violations of Section 608 (c) (14) of Title 7, United 
States Code, has been submitted on stipulation of the parties to 
the Court as the trier of the facts. Inasmuch as all facts are 
stipulated, there obviously can be no dispute about them, Our 
formal findings will be stated separately hereinafter. 


Defendant divides its memorandum brief into four sections. 
Defendant inquires (1) whether “Milk Marketing Order No. 13 
(is) invalid as a matter of law;” (II) whether ‘Market Order 
No. 18 (was) violated by the timely filing of reports required by 
the order, which reports contained false or inaccurate informa- 
tion;” (III) whether ‘assuming that the making of false reports 
constitutes a violation of 7 U.S.C.A., Section 608 (c) (14), were 
the Notice of Producer Addition reports cited in Counts I 
through XII of the information false?”’; and (IV) whether “as- 
suming that the making of a report containing false or incorrect 
information is a violation of the marketing order, are any of the 
24 counts of the information bad for duplicity?” 


Lehigh Valley Coop v. United St@tes, 370 U.S. 76 (1962) is 
the single case cited by the defendant. That case, together with 
United States v. Rock Royal Coop, 307 U.S. 583 (1939) ; United 
States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); Stark v. 
Wickard, 321 U.S. 288 (1944); United States v. Ruzicka, 329 
U.S. 287 (1945) ; Panno v. United States, (9 Cir., 1953) 203 F. 
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2d 504; and Chapman v. United States, (8 Cir., 1943) 139 F. 2d 
327, long ago laid to rest any real question that might concern 
the validity of orders such as Order No. 13 involved in this case, 
or any real question of whether reports containing false or in- 
accurate information are violations of Order No. 13, within the 
meaning of Section 608 (c) (14). Our findings of fact have been 
made in accordance with the principles announced in the cases 
cited and, as stated above, in accordance with the stipulation of 
the parties. 


Defendant’s basic legal argument is that “the provisions of 
the order relating to the making of reports . . . removes any 
implication that the timly submission of reports containing er- 
roneous information is a violation of the order, and the statute 
under which defendant is charged;” that “the order (as dis- 
tinguished from the statute) provides only for a civil liability in 
such cases and that liability has been satisfied;” that “the term 
‘fraudulently’ used in this information is mere surplusage’’;’ and 
that if this defendant did in fact fraudulently submit false re- 
ports, it should have been charged under Title 18, U.S.C.A., 
Section 1001. 


We quite agree that the use of the word “fraudulently” in the 
information was surplusage; but we do not agree that recognition 
of that proposition requires a determination either that this de- 
fendant be acquitted; or, that it is subject only to prosecution 
under Section 1001; or, that its only liability is civil. The ques- 
tion of whether the Government wanted to prosecute also under 
other statutes is not the choice of this Court. We deal only with 
the prosecution before us. 


Section 608 (c) (14) of Title 7, U.S. Code, in its applicable 
portion provides that: 


(14) Any handler subject to an order issued under 
this section, or any officer, director, agent, or employee 
of such handler, who violates any provision of such 
order (other than a provision calling for payment of a 
pro rata share of expenses) shall, on conviction be fined 
not less than $50 or more than $500 for each such vio- 
lation, and each day during which such violation con- 
tinues shall be deemed a separate violation: ... ” 


Our jurisdiction over prosecutions instituted to enforce that 
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section is vested by Section 1355 of Title 28, U. S. Code. The 
latter section provides that: 


“The district courts shall have original jurisdiction, 
exclusive of the courts of the States, of any action or 
proceeding for the recovery or enforcement of any fine, 
penalty, or forfeiture, pecuniary or otherwise, incurred 
under any Act of Congress.” 


The general thrust of defendant’s argumeut seems to be that 
Section 608 (c) (14) can not be enforced and that a fine under 
that section may not be imposed unless the Congress had in- 
cluded a specific criminal intent as an element of the offense. 


We pointed out recently in footnote 2 of our memorandum in 
United States v. Edward Jaben, No. 21658, F. Supp. . 
decided November 29, 1963, but not yet reported, that “‘the in- 
clusion or the exclusion of ... words of purchase . . . such as ‘inten- 
tional’, ‘wilful’, ‘knowingly’, ‘fraudulent’, or ‘malicious’ . . . is not 
the single criteria of judgment as to whether a specific intention 
is or is not an essential element of a federal crime”. 








It is clear that the Congress in its enactment of Section 608 
(c) (14) did not specifically require any finding of guilty intent 
as an element of the offense. Nothing in the Constitution or else- 
where requires that the Congress must include intent in its def- 
inition of cartain particular offenses, including offenses that fall 
in the category here involved, against the United States. In re- 
gard to Section 608 (c) (14) we do not think that it can be said 
that Congress intended that any proof be required in a prosecu- 
tion instituted under that section beyond proof of the elements 
set forth in the specific language of that statute. 


Section 608 (c) (14) neither states any requirement of specific 
intent, nor does it incorporate any concept of a long established 
common law crime that could be said to require proof of any 
specific intent. The type of offense defined in Section 608 (c) (14) 
is to be distinguished from the type of offense involved in United 
States v. Morissette, 342 U.S. 246 (1952). The type of offense 
here involved is in the category that depends on no mental ele- 
ment but rests entirely upon the “forbidden acts or omissions”, 
to borrow the words of Morissette (page 253 of 342 U.S.) 


In regard to the Section 608 (c) (14) offenses, which have no 
common law origin, Morissette noted that “a century old but ac- 
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celerating tendency, discernible both here and in England (has 
called) into existence new duties and crimes which disregard any 
ingredient of intent’. It further noted that the complexities of 
modern life “have engendered increasingly numerous and de- 
tailed regulations which heighten the duties of those in control 
of particular industries, trades, properties or activities that af- 
fect public health, safety or welfare”. Section 608 (c) (14) falls 
into such a category. See and compare the rationale of Securities 
and Exchange Commission v. Capital Gains Research Bureau, 
U.S.— (1963), No. 42 - October term, 1963 - decided De- 
cember 9, 1963, but not yet reported. 


More importantly, Morissette added that “lawmakers, whether 
wisely or not, have sought to make such regulations more ef- 
fective by invoking criminal sanctions to be applied by the 
familiar technique of criminal prosecutions and convictions’. It 
is with such a prosecution with which we deal in this case. In 
light of the principles stated, we accordingly make the following: 





FINDINGS OF FACT 


1. Defendant Beatrice Foods Company is a handler doing 
business at Topeka, Kansas, in the Greater Kansas City Milk 
Marketing area. As such at all times mentioned in the informa- 
tion filed herein it was subject to the terms of Order No. 13 
which regulated the handling of milk in the Greater Kansas City 
Milk Marketing Area. 


2. Pursuant to Order No. 13, defendant Beatrice Foods Com- 
pany was required to file with the Market Administrator certain 
reports, to-wit: Producer Addition Reports, Reports of Pur- 
chases from Producers, Reports of Receipts and Utilization and 
Payroll Reports. 


3. That defendant Beatrice Foods Company on or about Octo- 
ber 5, 1959, filed a Producer Addition Report which falsely stated 
that Dean Wilson was a producer as of September 1, 1959, under 
the terms of Order No. 13. 


4, That defendant Beatrice Foods Company on or about Octo- 
ber 5, 1959, filed a Producer Addition Report that falsely stated 
that John A. Yoder, Jr. was a producer as of September 15, 1959, 
under the terms of Order No. 138. 


5. That defendant Beatrice Foods Company on or about Octo- 
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ber 5, 1959, filed a Producer Addition Report that stated that 
Lewis Ermel and Son was a producer as of September 15, 1959, 
under the terms of Order No. 13. 


6. That defendant Beatrice Foods Company on or about Octo- 
ber 5, 1959, filed a Producer Addition Report that falsely stated 
that Leon Benjamin was a producer as of September 13, 1959, 
under the terms of Order No. 13. 


7. That defendant Beatrice Foods Company on or about 
November 6, 1959, filed a Producer Addition Report that falsely 
stated that Virgil Hermreck was a producer as of October 1, 
1959, under the terms of Order No. 13. 


8. That defendant Beatrice Foods Company on or about 
November 6, 1959, filed a Producer Addition Report that falsely 
stated that Charles Coon was a producer as of October 1, 1959, 
under the terms of Order No. 13. 


9. That defendant Beatrice Foods Company on or about 
November 6, 1959, filed a Producer Addition Report that falsely 
stated that Richard Schmitz was a producer as of October 1, 
1959, under the terms of Order No. 18. 


10. That defendant Beatrice Foods Company on or about 
November 6, 1959, filed a Producer Addition Report that falsely 
stated that John Pock was a producer as of October 1, 1959, 
under the terms of Order No. 13. 


11. That defendant Beatrice Foods Company on or about 
November 6, 1959, filed a Producer Addition Report that falsely 
stated that Harley Lasley was a producer as of October 1, 1959, 
under the terms of Order No. 13. 


12. That defendant Beatrice Foods Company on or about 
November 6, 1959 filed a Producer Addition Report that falsely 
stated that Rlyn Wiley was a producer as of October 1, 1959, 
under the terms of Order No. 13. 


13. That defendant Beatrice Foods Company on or about 
December 5, 1959, filed a Producer Addition Report that falsely 
stated that Eldon Zabel was a producer as of November 1, 1959, 
under the terms of Order No. 13. 


14. That defendant Beatrice Foods Company on or about 
January 6, 1960 filed a Producer Addition Report that falsely 
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stated that Ben Teske was a producer as of December 2, 1959, 
under the terms of Order No. 13. 


15. That defendant Beatrice Foods Company on or about 
October 7, 1959, filed a Report of Purchases for the month of 
September, 1959, which report falsely stated that the quantities 
of milk listed thereon as received from Dean Wilson, John A. 
Yoder, Lewis Ermel and Son, and Leon Benjamin was milk re- 
ceived from producers and subject to the provisions of said Order 
No. 18. 


16. That defendant Beatrice Foods Company on or about 
November 7, 1959, filed a Report of Purchases for the month of 
October, 1959, which report falsely stated that the quantities of 
milk listed thereon as received from Dean Wilson, Virgil Herm- 
reck, Harley Lasley, Richard Schmitz, John Pock, Lewis Ermel 
and Son, Leon Benjamin, Charles Coon, John A. Yoder, Jr., and 
Rlyn Wiley was milk received from producers and subject to the 
provisions of said Order No. 138. 


17. That defendant Beatrice Foods Company on or about 
December 7, 1959, filed a Report of Purchases for the month of 
November, 1959, which report falsely stated that the quantities 
of milk listed thereon as received from Lewis Ermel and Son, 
Richard Schmitz, Rlyn Wiley and Eldon Zabel was milk received 
from producers and subject to the provisions of said Order No. 
13. 


18. That defendant Beatrice Foods Company on or about 
January 7, 1960, filed a Report of Purchases for the month of 
December, 1959, which report falsely stated that the quantities 
of milk listed thereon as received from Lewis Ermel and Son, 
Ben Teske and Richard Schmitz was milk received from pro- 
ducers and subject to the provisions of said Order No. 13. 


19. That defendant Beatrice Foods Company on or about 
October 7, 1959, filed a Report of Receipts and Utilization for 
the month of September, 1959, which report falsely indicated the 
milk received from Dean Wilson, John A. Yoder, Jr., Lewis Er- 
mel and Son and Leon Benjamin was milk received from “pro- 
ducers” under the terms of Order No. 13. 

20. That defendant Beatrice Foods Company on or about 


November 7, 1959, field a Report of Receipts and Utilization for 
the month of October, 1959, which report falsely indicated the 
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milk received from Dean Wilson, Virgil Hermreck, Harley Lasley, 
Richard Schmitz, John Pock, Lewis Ermel and Son, Leon Ben- 
jamin, Charles Coon, John A. Yoder, Jr., and Rlyn Wiley was 
milk received from “producers” under the terms of Order No. 13. 


21. That defendant Beatrice Foods Company on or about 
December 7, 1959, filed a Report of Receipts and Utilization for 
the month of November, 1959, which report falsely indicated the 
milk received from Lewis Ermel and Son, Richard Schmitz, Rlyn 
Wiley and Eldon Zabel was milk received from “producers” un- 
der the terms of Order No. 138. 


22. That defendant Beatrice Foods Company on or about 
January 7, 1960, filed a Report of Receipts and Utilization for 
the month of December, 1959, which report falsely indicated the 
milk received from Lewis Ermel and Son, Rlyn Wiley, Ben Teske 
and Richard Schmitz was milk received from “producers” under 
the terms of Order No. 138. 


23. That defendant Beatrice Foods Company on or about 
October 15, 1959, filed a Milk Producer Pay Register or Payroll 
Report for the month of September, 1959, which report stated 
that Dean Wilson, John A. Yoder, Jr., Lewis Ermel and Son and 
Leon Benjamin are “producers” under the terms of Order No. 13. 


24. That defendant Beatrice Foods Company on or about 
November 18, 1959, filed a Milk Producer Pay Register or Pay- 
roll Report for the month of October, 1959, which report stated 
that Virgil Hermreck, Harley Lasley, Richard Schmitz, John 
Pock, Lewis Ermel and Son, Leon Benjamin, Charles Coon, John 
A. Yoder, Jr., and Rlyn Wiley are “producers” under the terms 
of Order No. 13. 


25. That defendant Beatrice Foods Company on or about 
December 16, 1959, filed a Milk Producer Pay Register or Pay- 
roll Report for the month of November, 1959, which report stated 
that Lewis Ermel and Son, Richard Schmitz, Rlyn Wiley and 
Eldon Zabel are “producers” under the terms of Order No. 18. 


26. That defendant Beatrice Foods Company on or about 
January 15, 1960, filed a Milk Producer Pay Register or Payroll 
Report for the month of December, 1959, which report stated 
that Lewis Ermel and Son, Rlyn Wiley, Ben Teske and Richard 
Schmitz are “producers” under the terms of Order No. 13. 
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27. The filing of the report specified in paragraphs 3 through 
26, inclusive, of these findings of fact constitute violations of 
Order No. 13 within the meaning of Section 608 (c) (14) of 
Title 7, United States Code, in that (a) all reports submitted 
admittedly contained inaccurate information (see paragraph 36 
of the stipulation) ; (b) all reports were in fact false and inac- 
curate in that defendant Beatrice Foods Company reported that 
various dairy farmers named in the Notice of Producer Addition 
Form PA-1 named in the first twelve counts of the information 
were in fact Grade A producers when those particular persons 
in fact were not fully qualified as such (see paragraph 26 (a) of 
the stipulation) ; (c) the wrongful addition and inclusion of those 
allegedly qualified producers, who were not in fact qualified, 
necessarily required the filing of additional false and inaccurate 
reports which were reflected by the Report of Purchases from 
Producers, involved in Counts 13 through 16, inclusive, by the 
Handlers Report of Receipts and Utilization, involved in Counts 
17 through 20, and by the Milk Producers Pay Register, in- 
volved in Counts 21 through 24; (d) all of which resulted in the 
total overpayment to the improperly added unqualified producers 
of the sum of $5,336.58 from the Producers Settlement Fund, 
none of which was remitted by defendant until after the informa- 
tion in this case was filed on May 9, 1962. In regard to the latter 
fact, it should be added, as stipulated in paragraph 26 (b) and 
26 (c), that the $5,336.58 was in fact remitted to the Market 
Administrator on June 4, 1962. 


CONCLUSIONS OF LAW 
1. We incorporate by this reference what we have said above 
in our Memorandum Opinion as a part of our formal conclusions 
of law. 
2. We further conclude that the requirements that reports be 


filed carried with it the duty and obligation that the reports be 
accurate and that they not contain false and inaccurate informa- 


tion. 

3. We further conclude that defendant Beatrice Foods Com- 
pany is guilty as charged in all twenty-four counts of the in- 
formation. 

ORDER FOR FURTHER PROCEEDINGS 
1. Rule 43 of the Rules of Criminal Procedure provides that 
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a defendant corporation may appear by counsel for all purposes 
and that in prosecutions for offenses punishable by fine, the 
Court may, with the written consent of the defendant, impose 
sentence in the defendant’s absence. Counsel for the defendant 
will advise the Court within five (5) days in regard to the de- 
fendant’s wishes in this connection. 


2. The provisions of Rule 32 (c) of the Rules of Criminal 
Procedure are hereby invoked and the Probation Service of this 
Court is ordered to make a presentence investigation and report 
that shall include any prior criminal record of the defendant, if 
any, and shall also include a report of any civil proceeding that 
may have been instituted against the defendant in connection 
with the enforcement of any state or federal statutes, if any. 


3. Counsel will be advised of the date on which sentence will 
be imposed and defendant will then be afforded an opportunity 
to make a statement on its own behalf and to present any in- 
formation in mitigation of punishment. If defendant cares to 
submit a written statement in that regard before sentence is 
imposed, it may do so within fifteen (15) days. 


IT IS SO ORDERED. 


ORVILLE L. FREEMAN, SECRETARY OF AGRICULTURE v. L. B. VANCE 
AND FORD VANCE, d/b/a VANCE DAIRY. Decided December 18, 
1963. 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 18731 


ON PETITION FOR REHEARING 


Before RIVES, JONES and BROWN, Circuit Judges 


1The above quotation is from page 5 of defendant’s brief. In another place in its brief 
(page 10) defendant reiterates this phase of its basic argument by stating that “a showing 
of fraud is not an essential element of the offense” and that “‘the allegation of fraud should 
be stricken from all counts as surplusage’’. 
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PER CURIAM: In reversing and rendering the judgment of 
the district court, we gave consideration to the contentions re- 
newed on petition for rehearing which were not involved in 
Ideal Farms, Inc. v. Benson, 3 Cir. 1961, 288 F.2d 608, cert. de- 
nied, 372 U.S. 965. We hold that there were sufficient findings by 
the Secretary that appellees’ intrastate handling of milk in this 
marketing area directly affects interstate commerce, and further 
that the Secretary’s order is not a trade barrier in violation of 
Sec. 8c(5) (G): of the Agricultural Marketing Agreement Act of 
1937 [7 U.S.C.A. §608c(5) (G)] as construed in Lehigh Valley 
Cooperative Farmers, Inc. et W. v. United States, et al., 1962, 


370 U.S. 76. 


The petition for rehearing is 
DENIED. 
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JANUARY-DECEMBER 1968 
AGRICULTURE DECISIONS 
Agricultural Marketing .\greement Act of 1937 


ARTHUR, RICHARD R., AND WILLIAM H. ARTHUR, t/a ARTHUR’S 
Dairy. AMA Docket No. M 16-1. Order of dismissal ............. ‘ 


BABYLON MILK & CREAM Co., INc. AMA Docket No. 27-142. 
Petition withdrawn 


Bay STATE Ich CREAM CoMPANY. AMA Docket No. M 1-1. 
Amended petition accepted 


BEATRICH Foops Co. AMA Docket No. M 84-1. Dismissal— 
Withdrawal of petition 


BEATRICE Foops Co. AMA Docket No. M 35-1. Interim relief 
NN rn cc a ee ee . 458 


BEATRICE Foops Co. AMA Docket No. M 85-1. Petition with- 


GR cc | 


BEATRICE Foops COMPANY AND COMMUNITY CREAMERY. AMA 
Docket No. M 183-1. Application to dismiss granted 


Brere’s Farm Dairy, INC., PRICE’S DAIRY, INCORPORATED, AND 
UprER CHESAPEAKE INDEPENDENT MILK PRODUCERS’ COOPERA- 
TIVE, Inc. AMA Dockets No. M 16-4, No. M 16-7, and No. 
M 16-10. Parity prices—Producer referendum—Discrimina- 
tion by including counties in marketing area 124 


BOONVILLE FARMS COOPERATIVE, INC. AMA Docket No. M 2-8. 
Inadequacy of petition—Dismissal 749 


BOONVILLE FARMS COOPERATIVE, INC. AMA Docket No. M 2-8. 
Application to dismiss—Denied 


CENTRAL Soya CoMPANY, Inc. AMA Docket No. ARS 131-1. 
Petition premature—Dismissal 


CLOVERLAKE DatryY Foops OF PLAINVIEW, INc. AMA Docket 
Bh Bad a scsi sci tecesscnenicccrostorncccsemsecansenrnce’ UM 


Davis, J. STERLING. AMA Docket No. 27-136. Petition with- 
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Agricultural Marketing Agreement Act of 1937—Continued 






DoNLEY, LESLIE E., d/b/a Hittsipe Dairy. AMA Docket No. 
M 135-1. Producer-handler—Disqualification—Estoppel .......... 






FAIRDALE Farms, Inc. AMA Docket No. M 2-6. Order of dis- 
Wine Sires assis ssc ses cae ae tee ee 






FAIRMONT Foops ComMpANy. AMA Dockets Nos. M 72-1 and 
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FARMERS CREAMERY COMPANY, INc. AMA Docket No. M 8-4. 
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FITCHETT Bros., INc. AMA Dockets No. 27-124 and No. 27-150. 
Direct delivery differential—Compensatory payment—Le- 
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FiITcHETT Bros., Inc. AMA Dockets No. 27-124 and 27-150. 
Reconsideration: — Dikavarial) csccsscciiccaicssccisscnseentisttebensssciooemonacans 










GUIMOND Farms, INc. AMA Docket No. M 14-1. Order con- 
struction—Intent—Dairy farmers for other markets—Over- 
Ci erelri— Bitar lent OE OE sssscscssccccsssacteasreccssstsonetasesdeeshesbssseciasnsan 






HEALY, HUGH, AND MARY HEALY, d/b/a FAIRVIEW FARMS. 
AMA Docket No. M 2-8. Dismissal—Consent occscsmssssssssssunene 







Hess, W. S., AND LORRAINE Dorsey Hess, t/a ARISTOCRAT 
DAIRY; WILTON FARM Dairy, INC.; GREEN SPRING DAIRY; 
RoyaL Farms Darry, INc.; and SEALTEsT Foops, DIvIsIon 
OF NATIONAL Dairy PropucTs CorPoRATION. AMA Dockets 

No. M16-2, No. M16-3, No. M16-5, No. M16-6, and No. M16-8. 

Parity prices—Producer-referendum—Discrimination by in- 

Cluding counties in marketing Area -necccecsessssassssssensseenennnseeemeemee ee! 
















INTER-MOUNTAIN DAIRYMEN, INC., BEATRICE Foops Co., AND 
SINTON Datry Company. AMA Docket No. M 135-2. Petition 
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LAIPSsON, M. H., & Co. AND SOUTH ROYALTON CREAMERY, INC. 
AMA Docket No. M 7-1. Outside milk — Payments — Alloca- 
tion — Custom bottling — Shrinkage .....ccmmnmrasnnnmmune 1194 
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Agricultural Marketing Agreement Act of 1937—Continued 


LAwson Mitk Company. AMA Docket No. 75-52. Rulings 
upon remand from United States District Court -ncccccvmsss sie 


Lawson MILK Company. AMA’ Docket No. 75-52. Recon- 
sideration—Two-year limitation of action provision .......... si 


LEVIN & OSTROVSKY UNDER AUTHORITY BY OLBRYCH’s DAIry, 
Inc. AMA Docket No. 27-149. Records—Bulk tank move- 
Rina NOI oes cccccetceasicov eases essai ma ao onan 


NEWARK MILK & CREAM COMPANY. AMA Docket No. 27-126. 
TPAPON NO CGO GLUING ssssscsssscesssassssssscovoscsnosenscesnscosbsossostrnasans seats saonssenssbtsseet 


OLSON, EUGENE M., AND THELMA OLSON d/b/a OLSON DaIrY. 
AMA Docket No. 104-1. Leasing arrangement — Loss of 
EMDR NNCOGST = PURER GE FOE URN cic sssnsccccsectascesnbsunssk shan snpceoe eons 


PRAIRIE FarMs Darry, Inc. AliA Docket No. M 46-1. Order 


NN i a canara ecianne 


RANNEY’s Dairy, INc. AMA Docket No. M 51-1. Order of dis- 
NRG a ace euasehcpgneel cap Deere emotes we 


RARITAN VALLEY Farms, Inc. AMA Docket No. M 2-1. Petition 
UNIS cso a a 


Riese, NORMAN J., CoLONEL. AMA Docket No. F&V 910-1. 
Petition dismissed—Handler—Improper f0rum -..ccsecsssncsssnsesseneee 


STALKER, JESSE R., d/b/a STALKER’S Dairy. AMA Docket No. 
BI-VGG; PaO OCI: POV OLN csscsssccsssssccccsicsscrnsctccarsssetonccsaassesnbene ss 


SUNNY HILt Farms Dairy CoMPANY. AMA Docket No. M 62-1. 
SERIO UBL AGA Na SD aaN ERE scsi scsessscsncush satanic nina ‘3 


SWISSVALE Farm Darry, Inc. AMA Docket No. M 16-9. 
Parity prices—Producer referendum—Discrimination by in- 
Cluding counties in Marketing ACA .cceessscsxssecsscessnseseersessemeesemeneseeneessenes 


VAN WIE, CHARLES F., d/b/a MEADOWBROOK FARMS DAIRY. 
AMA Docket No. M 2-2. Dismissal—Proceeding moot ............ 


YADKIN VALLEY DAIRY COOPERATIVE, INc. AMA Dockets No. 
M 3-1 and M 8-2. Order construction—Cooperative handler— 
Military installation: —— Validity q.iccoosscccincasssnsemsssnssenmussenssunssnnence 
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No. 2884. Failure to pay consignment proceeds—Default 
IE assy ese aL a eer 521 

TOMICH, JOHNNIE S. v. E. L. McCCLosKeEy, d/b/a EDINA SALE 
ComMPANY. P&S Docket No. 2782. Failure to furnish reason- 
able stockyard servicesS—Damagess ....ccccsesssnssssssnesnsesssnnesnssnsssnsesnsen . 61 
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TRACY, LEONARD. P&S Docket No. 2874. Registration and 
and bonding requirements — Cease and desist ..nrcmmssnemnee ne 





TRAVIS, WILLIAM A. v. DONALD HasTINGS. P&S Docket No. 
2775. Failure of complainant to prosecute claim — Dis- 
RNAI cin ssc casas sees encase ses bees casein cesta noua wines 





Truss, DAVID v. LAWRENCE E. KIMB AND CLAUDE REDMAN, 
d/b/a WELD CouNTY LIVESTOCK COMMISSION Co. P&S Docket 
No. 2768. Constructive trust—Consignment proceeds 


UNION STock YARDS COMPANY OF OMAHA (LTD). P&S Docket 
No. 344. Continuation of rates and charges ............. 


VALENT, JAMES. P&S Docket No. 2806. Bonding provisions— 
Cease and desist—Consent Order ecrerccscccussessseenseessennresenesn 





Van Meter, ROE v. SINNARD COMMISSION COMPANY. P&S 
D-cket No. 2748. Failure to prove agreement—Dismissal — 





VAN METER, ROE v. SWANSON, GILMORE & CATENHOLZ. P&S 
Docket No. 2812. Failure to fullow instructions—Commis- 
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VANDEBERG, B. J. P&S Docket No. 2744. Failing to pay for live- 
stock purchased—Cease and desist—Default order ............ sisal 
















VAUGHN, RAYMOND C., AND H. V. ROCKHILL, d/b/a EUREKA 
AUCTION SALE. P&S Docket No. 2839. Rates and charges— 
MMR i sccsccscocasspscanetsaessccotioransoetesccn 
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VIETMEIER, ARDEN. P&S Docket No. 2845. Bonding require- 
Ments—Suspension Of registration -ncceceeesssomssssesrsereneessssenesssseneseeeenesens 





VINTON PRODUCE COMPANY. P&S Docket No. 2851. Account- 
ing—Accounts and records—Cease and desist—Consent 
I sca spceesscssctsecces soca sci esc oases ee 





WATERHOUSE, WESLEY, EILEEN KEUTER, AND DALE KEUTER, 
d/b/a CENTRAL CiTy SALES CoMPANY. P&S Docket No. 2613. 
MERI ARE SATION asco ccsenasicscaencnsocecss cies 540 





WatTERS, BILLy. P&S Docket No. 2984. Failure to pay— 
Bonding provisions—Suspension of registration—Consent 
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Wess, ERNEST v. THE DALLES LIVESTOCK COMMISSION, INC. 
P&S Docket No. 2831. Failure to sustain burden of proof — 
EEA INIT, icsiscsasscstsinhacesssesstcouchseipls sesso Seas ana at Z 


Wns, L. Ray. P&S Docket No. 2860. Registration and bonding 
requirements—Suspension of registration—Consent ordec..... 


WEIDLER, ELMER v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN Dairy CATTLE MARKET. P&S Docket 
No. 2898. Failure to pay consignment proceeds—Default 
OO icc csi ccce cactus sai taoaaapchedloaees dice acne escueeanecane 


WEsT, CHARLES B., DARRELL WEST, AND BILLY B. Day, d/b/a 
Loup City COMMISSION COMPANY, LouP CITY, NEBRASKA. 
P&S Docket No. 2840. Rates and charges — Dismissal .......... 


WIEMKEN, ELDON. P&S Docket No. 2958. Bonding provisions 
—Cease and desist—Consent Order o..cccerccssssssnsssesssmsnmeesseesesenesees 


WINTER, ELMER F. v. DAvID DUFF AND WARD Orr. P&S 
Docket No. 2818. Failure to prove — Agency — Dismissal 
of complaint against one respondent — Reparation awarded 


WRIGHT, EARL v. GEORGE UMPHLET. P&S Docket No. 2923. 
Reparation awarded—Default order o.ceccranssnsssenssemessnnenssssneneses 


WUERFELE, EARL v. GEORGE UMPHLET. P&S Docket No. 2924. 
Reparation awarded—Default order ...ceecsccrscsssesnesenssseseseussemerssseneesomes 


WULFEKUHLE, Davin, d/b/a Fayette Hoc Market. P&S 
Docket No. 2935. Insolvency — Suspension of registration — 
CONNGES ONGUR <a cr o ee aea e ee S 

ZUELKE, EDWIN v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN Dairy CATTLE MARKET. P&S Docket 


No. 2900. Failure to pay consignment proceeds—Default 
ORD ois nisccciesiccrcttececte Saeree ereea eeae hc n 


P&S Docket No. 2490. Dismissal — Withdrawal of complaint 
P&S Docket No. 2573. Dismissal — Withdrawal of complaint 


P&S Docket No. 2716. Dismissal—Withdrawal of complaint 


P&S Docket No. 2724. Dismissal — Withdrawal of complaint 
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P&S Docket No. 2769. Dismissal—Settlement between parties 
P&S Docket No. 2770. Dismissal—Settlement between parties 
P&S Docket No. 2792. Dismissal—Settlement between parties 
P&S Docket No. 2798. Dismissal—Withdrawal of complaint... 
P&S Docket No. 2811. Dismissal—Settlement between parties 
P&S Docket No. 2832. Dismissal—Settlement between parties 
P&S Docket No. 2848. Dismissal—Settlement between parties 
P&S Docket No. 2849. Dismissal—Settlement between parties 


P&S Docket No. 2865. Dismissal — Settlement between par- 
NGRIDS cscs sccssiosssccasssnc vcctor chee btonsociovo cscs socpopsccastonccionctetossbnstebsaoonets 


P&S Docket No. 2866. Dismissal—Settlement between parties 


P&S Docket No. 2868. Dismissal—Settlement between parties 


P&S Docket No. 2887. Dismissal—On motion of complain- 
RING caccesscrsscapesscovsjussansssnseasassrascces tac besegssmip Seis sSTdssvaaastAststesse oy Sisko eea fed intadstee aes best esas ee 


P&S Docket No. 2904. Dismissal—Withdrawal of application 
OU NI EON aca a ee 


P&S Docket No. 2914. Dismissal — Settlement between parties 
P&S Docket No. 2963. Dismissal — Withdrawal of complaint 


P&S Docket No. 2999. Dismissal—On motion of complain- 
IR a ceassacs crack cseusncsasontcctinsorincssicvessooussessetestr ons oo cnceaesesgasoyciesasiatinbesrooscasp unecreanoneia te 


Perishable Agricultural Commodities Act, 1930 


ACME PRODUCE CoMPANY, INc. PACA Docket No. 8930. Re- 
peated and flagrant violations—Revocation of license—De- 
BD DNER OTROS isan cancer cen oe rea aoe OE a % 
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Perishable Agricultural Commodities Act, 1930—Continued Page 


ALBANY FROzEN Foops, INc. v. L & M Foop DISTRIBUTORS. 
PACA Docket No. 9223. Reparation awarded — Default 


NI ass ccc acetate 1191 


ALBERT, A. E., & SONS, INC. v. MANHAN POTATO CHIP 
COMPANY, DIVISION OF CHEF’S Foop Propucts, Inc. PACA 
Docket No. 9170. Statute of limitations—Intrastate transac- 
tions — Reparation awarded — Default order .necrecocssnssnssnnseen 1177 


ALBERTSON, S., COMPANY, INCORPORATED v. CAMPO BROS., 
Inc. PACA Docket No. 9165. Reparation awarded — De- 


TRE ON cso a re Ot ee 966 


ALBERTSON, S., COMPANY, INCORPORATED v. A. SARNO. PACA 
Docket No. 9158. Reparation awarded — Default order ........ 964 


ALBERTSON, S., Co., INc. v. THOMAS Bros. & PAPELO, INC. 
PACA Docket No. 8895. Reparation awarded—Default 


ON i a cy 209 


ALLIED PoTATO Co. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket No. 8829. Reparation awarded—Default orderv.............. 209 


ALLIED PoTATO Co. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket Wa. GGle. Stew Ordee sso ceca eee 826 


ALLIED Potato Co. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket No. 8829. Petition to reopen after default—Dis- 


I ca 573 


ANDERSON FEED AND PRODUCE Co. v. ACME PRODUCE COMPANY, 
Inc. PACA Docket No. 8962. Reparation awarded—Default 


MN si i ct aa 322 


ANDREWS’, SAM, SONS v. D. L. PIAZZA COMPANY. PACA Docket 
No. 9142. Reparation awarded — Default order  ccccccceun 1060 


ANpDrRUS & ROBERTS PRODUCE COMPANY v. PAFFILE PRODUCE. 
PACA Docket No. 9044. Reparation awarded—Default order 607 


ANKENY, HENRY, Co. v. Nor-CoL Propuce Co. PACA Docket 
No. 8844. Reparation awarded—Default Order o..ccccccssssssensssee 121 


Arip ZONE FarMs v. Paut E. Mary III. PAGA Docket No. 
8911. Reparation awarded—Default Order ..ceccnecomsesssnnsssessneeneen 122 
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ARIZONA PRE-PAK DIstrisuTorsS, INC. v. HORLINGS-LEA, INC. 
PACA Docket No. 9078. Reparation awarded—Default order 


ARROWHEAD GROWERS SALES Co. v. ARK-LA-TEX PREPACK Co. 
PACA Docket No. 8505. Failure truly and correctly to ac- 
count—Damages cscs capidasana sa iaSaasiesboine 


ARROWHEAD GROWERS SALES Co. v. BOLER Fruit & VEGETABLE 
Company. PACA Docket No. 9103. Reparation awarded— 
DD OTTIEE ROUND scenes sical tesa cassettes 


ARROWHEAD GROWERS SALES Co. v. CHARLES PropucE. PACA 
Docket No. 9207. Determination of amount due — Default 


NIE octets ots scesesiaabiecitabasaasais atcha calcu 


ARROWHEAD GROWERS SALES Co. v. THE KAUFMAN-BROWN 
PoTaToO COMPANY. PACA Docket No. 8937. Reparation 
OAR TING NE asses cestacscicccscschcctntoencicietsbleesmctcidaciaorsincinas 


ARROWHEAD GROWERS SALES Co. v. Motor City Propuce 
CoMPANY. PACA Docket No. 9019. Reparation awarded— 
SRT OI i 


AUSTER COMPANY, INC. v. JIM THOMAS PRODUCE. PACA 
Docket No. 8968. Reparation awarded—Default order ............. 


BAILIN, SAM v. Durso PropucE Co. PACA Docket No. 8888. 
Complaint not timely filed—Dismissal .necssesnssmesessmeeemeeneene 


BALDWIN, VERIL, & SONS v. CANADA PrRoDUCE Co. PACA Docket 
No. 8951. Reparation awarded—Default Order -..ccecsecsccsnsseensseneee 


BANKS, FRANK v. JOHNSON POTATO COMPANY. PACA Docket 
No. 8918. Reparation awarded—Default order -..ceecccesessssenunerne 


BARDIN BROTHERS PRODUCE COMPANY v. Roy L. Coats. PACA 
Docket No. 9136. Reparation awarded—Default order ............ 


BARDIN BROTHERS PropUCE COMPANY v. JACK KELLER Co. 
PACA Docket No. 8446. Setoff—Counterclaim—Breach of 
TEER CE = DRG sscsscsicisssscssscisasnsitevssnesecsctebieneiv lagi saeininceesoi ate 


BARKLEY, DONALD v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9208. Reparation awarded — Default 
MOUNDOR csicssscicscicscasesssssenbesacoacieta cee isc iasnapnigpessaascen cetaceans LUD 
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BEAVER BrooK FarMs, INc. v. H. Jacops Potato Co. PACA 
Docket No. 8758. Rejection without reasonable cause— Dam- 


ages 
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BEHLING, F. L., COMPANY v. Mrs. EArt SmitH. PACA Docket 
No. 9156. Reparation awarded — Default Order occu 


BELSON, JOE v. VERDE FARMS COMPANY. PACA Docket No. 
SET. - RG OR ascents etrcccee ep caoes campeon 


BELSON, JOB v. VERDE FarMS COMPANY. PACA Docket No. 
8578. Petition for reconsideration—Dismissal .....scsccse ne 


BELSON, JOB v. LEO YounG, INc. PACA Docket No. 8715. Stay 
i a a Nee 


BELSON, JOE v. LEO YounNG, INc. PACA Docket No. 8715. Peti- 
tion for reconsideration—Dismissal] ....nccccssssesursssensssesesessmenee sta 


BENNETT & Mount Porato Co., INc. v. LESTER VANDERBERG. 
PACA Docket No. 8695. Reparation order—Stipulation ....... 


Bertuca, TeppyY, COMPANY v. D. L. P1azzaA COMPANY. PACA 
Docket No. 9038. Reparation awarded—Default order .......... ies 


BETHEA, WILLIAM D., d/b/a STANDARD Fruit & Propucs Co. 
PACA Docket No. 8841. Repeated and flagrant violations— 
Seammscmnmboen OL LUM sssssscseccsscsnissscscnssiessscsicstrsitnsscrscninsitet 





BETHBA, WILLIAM D., d/b/a STANDARD Fruit & PRODUCE Co. 
PACA Docket No. 8841. Petition for reconsideration—Dis- 
ONIN issih Scape nasser alates eh 


BETHEA, WILLIAM D., d/b/a STANDARD FruIT & PRODUCE Co. 
PACA Docket No. 8841. Stay order—Pending outcome of 
CORRE DIGI miseccsisicienissscercecicctersictecokeachaseassieeeliasac eased 


BETHEA, WILLIAM D., d/b/a STANDARD FruIT & PRODUCE Co. 
PACA Docket No. 8841. Dismissal — Death of re- 
SONATA ccc ect aaa  ceaaa res e 


BIANCHI, L., & SON v. UNITED Fruit Distrisutors, Inc. PACA 
Docket No. 9123. Reparation awarded—Default ordev........... 
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Perishable Agricultural Commodities Act, 1930—Continued 


BLuE Goose GROWERS, INC. v. FLORIDA FrRuIT & VEGETABLE 
EXxcHANGE, INc. PACA Docket No. 9024. Reparation 
awarded—Default order 


BLUE GoosE GROWERS, INC. v. STANDARD FruIT & PRODUCE 
Co. PACA Docket No. 8879. Failure to prove breach of con- 
tract — Liability 


BoDINE ProDUCE COMPANY v. T. A. MASON PropucE. PACA 
Docket No. 9192. Reparation awarded — Default orderv.......... 


BoeELTER, R. C., PoTATO COMPANY v. RADKE PRODUCE COM- 
PANY. PACA Docket No. 8941. Inspection — Suitable 
shipping condition — Acceptance — Purchase Price -cen 


Boer FRUIT & VEGETABLE COMPANY v. T. A. MASON PRODUCE. 
PACA Docket No. 9214. Reparation . warded — Default 


BoLeR FRUIT & VEGETABLE COMPANY v. VEGETABLE PACKERS 
Inc. PACA Docket No. 9218. Reparation awarded—Default 


BORCHARDT, BILL v. MINNIX & WHITE PRODUCE COMPANY. 
PACA Docket No. 9161. Reparation awarded — Default 


BoRDER BANANA DISTRIBUTORS v. OscAR Moreno. PACA 
Docket No. 8804. Acceptance—Liability 


BoTHUM, ALBERT v. THE RUPPERT Co. PACA Docket No. 8927. 
Reparation awarded—Default order 


Boyp BROTHERS v. ANTHONY DOMENIC DINO, d/b/a THE BIG 
APPLE AND As A. D. Dino. PACA Docket No. 8936. Corpo- 
ration — Liability of officer 


BRAMERS, W. T., JR. v. GENE HARRELL, INC. PACA Docket No. 
9090. Reparation awarded—Default order ccrrcsorsessssenreeseerseeeresec 


BRAND BROTHERS PRODUCE INC. v. L. E. MITCHELL Prop- 
ucE. PACA Docket No. 9224. Determination of amount due 
— Jurisdiction — Default order 
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Brown, Harry, & SON v. THOMAS Bros. & PAPELO, INc. PACA 
Docket No. 8921. Reparation awarded—Default order .............. 207 
438 
BULLER BROS. PRODUCE SALES, INC. v. FRANK BLACK. PACA 
Docket No. 9185. Reparation awarded—Default order _............ 1060 


941 BULLER Bros. PRODUCE SALES, INC. v. R. N. McQUEEN. PACA 
Docket No. 9177. Reparation awarded—Default order _........... 1059 


1186 BULLER Bros. PrRoDUCE SALES, INC. v. W T AND H PRODUCE 
Co., Inc. PACA Docket No. 9206. Reparation awarded — 
DB Sarah i CBR ssn scssscscsspsvssssccucaccesc scene aman asceecd stan asncrntaalasonetin 1188 
1282 : 
BUSHMAN Bros. v. BLocH & Co., Inc. PACA Docket No. 8996. 
Reparation awarded—Admission of Liability ...ccccssscsnsseseeue 434 


190 BUSEMAN Bros. v. D’ANGELO CELERY Housgs. PACA Docket 
| No. 9018. Reparation awarded—Default Order ..cccccccsnsssns 866 


BUSHMAN Bros. v. M & S Propuce. PACA Docket No. 9027. 


190 Reparation awarded—Default order cceccsscemssssssseenssssnsssssesnnesnessnee 438 


CAL-ZONA, INC. v. CHARLES P. SWEENEY Co. PACA Docket No. 
8780. Failure to prove — Suitable shipping condition — 


COGAUGPOTALIN: IRI TRO 55s steers icc cereus cancion ems 579 


965 


CALAVO GROWERS OF CALIFORNIA v. BOLER FRUIT & VEGETABLE 
68 CoMPANY. PACA Docket No. 9197. Reparation awarded — 
NRE I a ee 1187 


CALAVO GROWERS OF CALIFORNIA v. WOODY HERRIN PRODUCE. 
PACA Docket No. 9203. Reparation awarded — Default 


OD ii a ae a 1188 


06 CALCAGNO FARMS v. ARTIC FROZEN Foops Dist., INc. PACA 
Docket No. 8158. Loss in transit—Liability 0... ssssssnssssesenese < mea 


43 CALCAGNO FARMS v. SPRING Kist SALES, INc. PACA Docket 
No. 8641. Failure to prove—Counterclaim—Dismissa .......... 406 


Capp, RAYMOND v. HIGGINS Potato Co. PACA Docket No. 
02 8816. Rejection without reasonable cause—Damages ............. . 851 
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CARIAN, Harry, SALES v. TED MirsKI ComMPpANY. PACA Docket 
No. 8681. Acceptance — Liability .....ncccccsesssssenssesseussssusssemssee aes 


CARIAN, Harry, SALES v. TED MiIRSKI CoMPANY. PACA Docket 
No. 8631. Stay order—Pending issuance of further order 


CARIAN, Harry, SALES v. TED Mirsk1 COMPANY. PACA Docket 
No. 8631. Petition for reconsideration—Dismissal 


CARL, JACK, Co., INC. v. SUNDIAL DISTRIBUTING Co. PACA 
Docket No. 8600. Jurisdiction—Advance—Commission 


CARPENTER, A. C., INC. v. DINALLO BROTHERS CELERY CO., INC. 
PACA Docket No. 9057. Reparation awarded—Default order 


CATANIA, M. L., & COMPANY v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 8830. Brokerage—Promissory 


CEFALU, G., & Bros. v. GEORGE WALTERS. PACA Docket No. 
8977. Reparation awarded—Default order -ccrensemsssesnesssrernessenee ‘ 


CuHicaco PoTaTo CoMPANY, INC. v. THE KAUFMAN-BROWN 
Potato COMPANY. PACA Docket No. 8953. Reparation 
awarded—Default order 


CHRISTIE, W. R., INC. v. DuER & STINSON. PACA Docket No. 
8768. Rejection without reasonable cause—Damages eee 


CIPOLLA, Rocco v. DOMINICK PETTINELLA & Sons. PACA 
Docket No. 8521. Petition for reconsideration—Dismissal. 


CLARK SEED FARMS v. SIDNEY KRANSON. PACA Docket No. 
8865. Reparation awarded—Default order enecescocscsnssesssmsseseensssesne 


CLOVER LEAF PRODUCE, INC. v. TOMATOES, INc. PACA Docket 
No. 8778. Negligence—Liability ....n..eecessssesunsensssssssesneenseessensones 


CoLCRADO POTATO GROWERS EXCHANGE v. BOLER Fruit & VEG- 
ETABLE COMPANY. PACA Docket No. 9166. Reparation 
BwWarded —— DEEGUG OPO cccsccsscstinricinrinsscecccccnsionnranicninircn B66 
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CoLORADO POTATO GROWERS EXCHANGE v. PETTY PRODUCE. 
PACA Docket No. 9047. Reparation awarded—Default 
IN cc cca ere ee eae 


COLVILLE & RENFRO v. WooDY HERRIN Propuce. PACA Docket 
No. 9096. Reparation awarded—Default Order ecceccssesssessueesen 


CoMEGYS Foop CORPORATION v. CANADA PropucE Co. PACA 
Docket No. 9054. Reparation awarded—Default order ............ 


CORNUCOPIA COMPANY, INC. v. POWELL PRODUCE Co., INC. 
PACA Docket No. 9085. Reparation awarded—Default order 


CRATER LAKE POTATO DISTRIBUTORS v. POTATO PropucTs ComM- 
PANY. PACA Docket No. 8909. Reparation awarded—De- 
GATE CN ice cece aie eae ieee ee 


Crews & GarciA, INC. v. QUALITY PropUCE Co. PACA Docket 
No. 9174. Reparation awarded—Default order  erccccsssamsnnseen 


CrisPo Bros., INc. PACA Docket No. 9199. Brokerage fees 
unauthorized—Suspension of Jicense—Consent ecceeccscssssnssssnnsee 


Cutver, H. G., & COMPANY, LIMITED v. BAMA Brokers. PACA 
Docket No. 9098. Reparation awarded—Default order .......... 


DAKOTA CHIEF SALES Co. v. D’ANGELO CELERY House. PACA 
Docket No. 9046. Reparation awarded—Default order .......... 


D’ARRIGO Bros. COMPANY OF NEW YorRK v. H & E PRODUCE 
Co. PACA Docket No. 9265. Reparation awarded—De- 
CURRENT ci ee 


DatTILo, Puiu, & Co. v. Bic BILL JENKINS Propucs. PACA 
Docket No. 9120. Reparation awarded—Default ordev........... . 


Davis, F. C., BANANAS, INC. v. Lae TANNER PRODUCE, INC. 
PACA Docket No. 9181. Reparation awarded—Default 


MOI sccsisinssssssccuisiescevsLemesionitia cease ttccsasdablceassanseaatcesatetlaaceoe ae 


De Los SANTOS, JOSE GARZA v. CORNUCOPIA COMPANY, INC. 
PACA Docket No. 9222. Reparation awarded — Default 
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DEAN WITTER & Co. v. H. Jacosps Potato Co. PACA Docket 
No. 9210. Reparation awarded — Default Order ..eccccccsssmsssnen 1189 


DEAN WITTER & Co. v. H. Jacoss Potato Co. PACA Docket 
Ne A cc eta 1314 


DEAN WITTER & Co. v. H. JAcoBs Potato Co. PACA Docket 
No. 9210. Order reopening after default 0... ncesssssssesssemssemene 1403 


DEBRUYN MIDWEST PRODUCE Co., INC. v. BAMA BROKERS. 
PACA Docket No. 9018. Reparation awarded—Default 


REMIT oscars ec acne te ee acre ee es eee oa. ae 


DEBRUYN PRODUCE Co. v. BAMA BROKERS. PACA Docket No. 
9011. Reparation awarded—Default order ...ccccmununnunnunnune 609 


DEBRUYN TEXAS PRODUCE Co. v. BAMA BROKERS. PACA 
Docket No. 9012. Reparation awarded—Default ordev................. 438 


DEOUDES, PETER D. v. HENRY S. WILLIAMS. PACA Docket No. 
8940. Reparation awarded—Default ...nccnsccsesseseesssseesseeseeensensee . 209 


Des MOINES PACKING Co. v. JIM THOMAS PropUCE. PACA 
Docket No. 8950. Reparation awarded—Default order ........... 210 


Di Gioia, AMATORE v. F. DINO & Sons, INc. PACA Docket No. 
8912. Suitable shipping condition warranty not applicable— 
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